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Arbitration: Meaning and Overview 

Meaning 

Arbitration is a private, judicially recognized alternative to litigation where disputing parties agree 

to resolve their disputes by referring them to an impartial third party, called the arbitrator. The 

arbitrator’s decision, known as an arbitral award, is binding on the parties and enforceable as a 

court decree. Arbitration is based on the principle of party autonomy, which allows parties to 

decide the procedure, rules, and location of the arbitration. 

Legal Framework 

In India, arbitration is governed by the Arbitration and Conciliation Act, 1996 (ACA), which 

incorporates modern arbitration principles based on the UNCITRAL Model Law on 

International Commercial Arbitration, 1985. The Act aims to: 

1. Reduce court intervention in arbitration proceedings. 

2. Ensure quicker and cost-effective dispute resolution. 

3. Promote party autonomy in choosing arbitrators and procedural rules. 

• Key Section: Section 2(1)(a) of the Act defines arbitration comprehensively: 

"Arbitration means any arbitration, whether or not administered by a 

permanent arbitral institution." 

This broad definition includes all types of arbitration, such as ad hoc (no 

institutional rules) or institutional (conducted under established rules like 

those of the ICC or SIAC). 

 

Relevant Case Laws 

1. Guru Nanak Foundation v. Rattan Singh & Sons, AIR 1981 SC 2075 

• Facts: 

Guru Nanak Foundation and Rattan Singh & Sons had entered into a contract with an 



 

 

arbitration clause. When disputes arose, one party-initiated arbitration proceedings, 

expecting quicker resolution. However, procedural delays, technical disputes, and 

inefficiencies hampered the arbitration process. 

• Issues before the Court: 

1. Can arbitration replace litigation as an effective dispute resolution mechanism? 

2. How should the arbitration process be structured to prevent delays? 

• Judgment: 

The Supreme Court acknowledged arbitration as a viable alternative to litigation but 

cautioned against its potential to mirror the inefficiencies of the judicial system. The Court 

noted that delays in arbitration defeat the purpose of its being a quicker and less formal 

alternative. 

• Key Observations: 

"The way in which the proceedings under the Act are conducted and without 

an exception challenged in courts has made lawyers laugh and legal 

philosophers weep." 

This observation criticized the misuse of arbitration, where parties often 

challenged procedural steps in courts, causing delays. 

• Significance: 

1. Arbitration should reduce the burden on courts and offer quicker resolution. 

2. Parties and arbitrators must ensure strict adherence to timelines and the arbitration 

agreement. 

3. The judgment emphasized the need for judicial reforms to minimize court 

interference in arbitration. 

 

2. K.K. Modi v. K.N. Modi (1998) 

• Facts: 

The Modi family, involved in various business ventures, entered into an arbitration 

agreement to resolve disputes related to family businesses. A conflict arose, and one party 



 

 

sought to bypass arbitration by filing litigation, questioning the validity and enforceability 

of the arbitration agreement. 

• Issues before the Court: 

1. Does the arbitration agreement reflect a clear intent to arbitrate disputes? 

2. Can courts intervene in the arbitration process if a valid agreement exists? 

• Judgment: 

The Supreme Court upheld the validity of the arbitration agreement, emphasizing that the 

parties had clearly intended to resolve disputes through arbitration. The Court also 

highlighted the importance of respecting party autonomy and minimizing judicial 

interference. 

• Key Observations: 

1. Arbitration agreements must be interpreted liberally to uphold the intention of the 

parties to arbitrate. 

2. Courts must refrain from intervening unless the arbitration agreement is patently 

invalid or contrary to public policy. 

3. The arbitration process should be honored unless the parties mutually agree 

otherwise. 

• Significance: 

1. Reinforced the principle of party autonomy in arbitration. 

2. Clarified that courts should support arbitration by referring disputes to arbitrators 

where a valid agreement exists. 

3. Laid down guidelines to interpret arbitration agreements and discourage parties 

from bypassing them to resort to litigation. 

 

Key Takeaways from the Case Laws 

From Guru Nanak Foundation Case 

• Arbitration should be swift and efficient, not plagued by procedural inefficiencies or 

excessive court interventions. 

• Both parties and arbitrators must work towards resolving disputes in a time-bound manner. 



 

 

From K.K. Modi Case 

• The intent of the parties to arbitrate is paramount, and courts must respect it. 

• Judicial intervention in arbitration must be minimal, restricted to specific instances under 

the Arbitration and Conciliation Act, 1996 (e.g., appointment of arbitrators, enforcement 

of awards). 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

Arbitration Agreement: Essentials, Kinds, and Rules of Severability  

 

Essentials of an Arbitration Agreement 

As per Section 7 of the Arbitration and Conciliation Act, 1996 (ACA), an arbitration agreement 

is a legally binding agreement where two or more parties agree to resolve their disputes through 

arbitration instead of traditional courts. The key essentials are as follows: 

1. In Writing (Section 7 of ACA): 

• An arbitration agreement must be documented to ensure clarity and enforceability. 

• It can exist in different forms: 

o A standalone agreement. 

o An arbitration clause embedded in a broader contract. 

o An agreement established through communication (e.g., letters, emails, or faxes) 

where parties agree to arbitration. 

• An arbitration agreement can also arise from an exchange of claims and counterclaims 

where one party alleges the existence of arbitration and the other does not deny it. 

2. Intention to Arbitrate: 

• The agreement must demonstrate the parties’ clear intent to resolve disputes through 

arbitration. 

• The intent should not be implied but must be explicitly mentioned, leaving no ambiguity 

about the parties’ preference for arbitration over litigation. 

3. Valid Under Contract Law Principles: 

• The agreement must fulfill the general principles of contract law, as outlined in the Indian 

Contract Act, 1872, such as: 

o Free consent of the parties. 

o Lawful object and consideration. 

o Capacity of the parties to contract. 



 

 

• If the agreement is tainted by fraud, duress, or illegality, it may be deemed invalid. 

 

Kinds of Arbitration Agreements 

1. Ad hoc Arbitration: 

• Parties independently agree on the procedure and arbitrators without the assistance of any 

institution. 

• Benefits: Flexibility and cost-effectiveness. 

• Challenges: Potential for delays due to lack of pre-established rules and administrative 

support. 

2. Institutional Arbitration: 

• Administered by a recognized arbitral institution, such as the International Chamber of 

Commerce (ICC), London Court of International Arbitration (LCIA), or Singapore 

International Arbitration Centre (SIAC). 

• The institution provides procedural rules, appoints arbitrators, and facilitates proceedings. 

• Benefits: Professional management, fixed timelines, and reduced procedural delays. 

3. Domestic Arbitration: 

• Arbitration involving parties within the same country, governed entirely by the domestic 

laws of that jurisdiction. In India, this is governed by the ACA, 1996. 

4. International Commercial Arbitration: 

• Arbitration involving at least one party from outside India. 

• Governed by both the ACA, 1996, and international frameworks like the UNCITRAL 

Model Law. 

 



 

 

Rules of Severability 

Severability refers to the principle that an arbitration clause in a contract is treated as a separate 

and independent agreement. Even if the main contract is challenged or declared void, the 

arbitration clause remains valid. 

• Section 16(1) of the ACA: 

“An arbitration clause which forms part of a contract shall be treated as an 

agreement independent of the other terms of the contract.” 

• Purpose: 

o To ensure that arbitration agreements are not invalidated due to disputes over the 

validity of the main contract. 

o To preserve the parties' intention to arbitrate, even when the overall contract is 

under scrutiny. 

Competence-Competence Principle: 

Under Section 16, arbitral tribunals have the authority to rule on their own jurisdiction, including 

objections regarding the validity of the arbitration agreement. 

 

Relevant Case Laws (Detailed Analysis) 

1. Enercon (India) Ltd. v. Enercon GMBH (2014): 

Facts: 

• Disputes arose between an Indian subsidiary (Enercon India) and its German parent 

company (Enercon GMBH) regarding their arbitration clause. 

• The clause was poorly worded, leading to ambiguity about its enforceability. 

Key Issues: 



 

 

1. Is an arbitration agreement with ambiguities enforceable? 

2. Should courts prioritize the intent of the parties to arbitrate? 

Judgment: 

The Supreme Court upheld the arbitration agreement, emphasizing the need to interpret the clause 

in a manner that preserves the parties' intention to arbitrate. 

Key Observations: 

1. Arbitration agreements must be interpreted pro-arbitration, giving effect to the intent of 

the parties. 

2. Minor ambiguities in drafting should not render the agreement invalid. 

3. Courts should strive to make arbitration clauses workable rather than dismissing them. 

Significance: 

• Reinforced that courts must respect the autonomy of arbitration agreements. 

• Established a precedent for liberal interpretation of arbitration clauses, ensuring the 

viability of arbitration. 

 

2. NTPC Ltd. v. Siemens Atkeingesellschaft (2007): 

Facts: 

• NTPC entered into a contract with Siemens containing an arbitration clause. 

• NTPC argued that the contract, including the arbitration clause, was void. 

Key Issues: 

1. Does the principle of severability allow the arbitration clause to survive when the main 

contract is void? 

2. Can the arbitral tribunal determine its own jurisdiction in such cases? 



 

 

Judgment: 

The Supreme Court upheld the severability principle, affirming that the arbitration clause is 

independent of the main contract. Even if the main contract is void, the arbitration clause remains 

enforceable. 

Key Observations: 

1. Section 16 of the ACA gives the arbitral tribunal the power to determine its jurisdiction, 

including the validity of the arbitration agreement. 

2. Courts must respect the independence of arbitration clauses and intervene only in 

exceptional circumstances. 

Significance: 

• Strengthened the doctrine of severability, ensuring that arbitration agreements are not 

invalidated due to disputes over the main contract. 

• Promoted the competence-competence principle, reducing unnecessary judicial 

intervention. 

 

 

 

 

 

 

 

 



 

 

Role of Courts in Reference to Arbitration 

The courts play a crucial supporting role in arbitration proceedings, primarily to ensure that 

arbitration agreements are enforced and disputes are resolved through the agreed mechanism. The 

Arbitration and Conciliation Act, 1996 (ACA) provides a framework for judicial intervention, 

emphasizing minimal interference and upholding party autonomy. 

 

Key Sections and Concepts 

1. Section 8: Reference to Arbitration (Domestic Arbitration) 

Provision: 

If a party to an arbitration agreement files a suit in a judicial forum regarding a matter covered 

under the agreement, the other party can request the court to refer the dispute to arbitration. 

Conditions for Reference to Arbitration: 

1. Existence of Arbitration Agreement: 

o The arbitration agreement must be valid and in writing as defined under Section 7. 

o It should specify the intention of parties to resolve disputes through arbitration. 

2. Nature of Dispute: 

o The dispute must be within the scope of the arbitration agreement. 

o Courts must analyze whether the matter falls under the contractual terms covered 

for arbitration. 

3. Timely Application: 

o The request for reference to arbitration must be made before or at the time of 

submitting the first statement on the substance of the dispute (e.g., before filing a 

written statement). 

o Delay in invoking the arbitration clause may lead to waiver of the right. 

4. Mandatory Nature: 

o Courts are obligated to refer the matter to arbitration if these conditions are 

satisfied. 



 

 

o The intent of Section 8 is to respect party autonomy and avoid parallel proceedings. 

 

2. Section 45: Reference to Arbitration (International Arbitration) 

Provision: 

This section applies to disputes covered under Part II of the ACA (arbitrations governed by 

international treaties like the New York Convention). A judicial authority is required to refer parties 

to arbitration unless: 

1. The arbitration agreement is null and void. 

2. The arbitration agreement is inoperative or incapable of being performed. 

Key Differences Between Section 8 and Section 45: 

Aspect Section 8 (Domestic) Section 45 (International) 

Scope Domestic arbitration International arbitration 

Grounds for 

Refusal 

Not specified 

explicitly 

Null, void, inoperative, or incapable of being 

performed 

 

3. Section 9: Interim Measures 

Provision: 

Courts have the authority to grant interim measures before or during the arbitral proceedings or 

after the award is made but before its enforcement. 

Purpose of Interim Measures: 

• To ensure the dispute resolution process is not frustrated. 

• Common orders include: 

1. Preservation, interim custody, or sale of goods related to the dispute. 

2. Securing the amount in dispute (e.g., bank guarantees). 



 

 

3. Appointment of a receiver or injunctions. 

 

Concepts in Detail 

Reference to Arbitration 

• Courts act as gatekeepers to ensure that disputes covered by a valid arbitration agreement 

are referred to arbitration. 

• This reinforces party autonomy, a cornerstone of arbitration law. 

Stay on Judicial Proceedings 

• If a matter is referred to arbitration, any parallel judicial proceedings concerning the same 

dispute must be stayed. 

Judicial Discretion and Limitations 

• The court's role is limited to determining the existence of a valid arbitration agreement and 

whether the dispute falls under its scope. 

• Courts cannot decide on the merits of the dispute or the validity of claims at this stage. 

 

Key Case Laws 

1. Hindustan Petroleum Corporation Ltd. v. Pinkcity Midway Petroleums (2003) 

Facts: 

• Hindustan Petroleum Corporation Ltd. (HPCL) had an agreement with Pinkcity Midway 

Petroleums containing an arbitration clause. 

• Despite the clause, Pinkcity filed a suit in a civil court. 

• HPCL sought reference to arbitration under Section 8. 

 



 

 

Court's Decision: 

• The Supreme Court held that the court must mandatorily refer the parties to arbitration if a 

valid arbitration agreement exists. 

• It emphasized that the judicial authority’s role is confined to verifying the existence of the 

agreement. 

Significance: 

• Reinforced the principle of minimal judicial interference. 

• Courts must give effect to arbitration agreements unless exceptional circumstances exist. 

 

2. Bharat Sewa Sansthan v. U.P. Electronics Corporation Ltd. (2007) 

Facts: 

• The agreement between the parties contained an arbitration clause. 

• Bharat Sewa sought reference to arbitration, but the court refused, citing ambiguities in the 

arbitration clause. 

Court's Decision: 

• The Supreme Court clarified that courts can only refuse to refer matters to arbitration if: 

1. The arbitration agreement is invalid. 

2. The dispute clearly falls outside the scope of arbitration. 

Significance: 

• Highlighted the importance of interpreting arbitration agreements to uphold the intent of 

parties. 

• Ambiguities should be resolved in favor of arbitration. 

 



 

 

Notes for Further Understanding 

1. Intent to Arbitrate: 

The existence of a valid arbitration agreement reflects the parties' intent to resolve disputes 

outside the courts. Courts must honor this intent. 

2. International Context: 

Section 45 provides broader grounds for refusal in international arbitration, reflecting the 

complexity of cross-border disputes. 

3. Pro-Arbitration Approach: 

Indian judiciary's approach in cases like Hindustan Petroleum reflects its commitment to 

creating an arbitration-friendly environment. 

4. Interim Measures: 

Section 9 ensures that the arbitral process is not jeopardized due to delays or changes in 

circumstances. 

These sections and concepts establish a strong legal framework for arbitration, balancing judicial 

oversight with the autonomy of the arbitral process. 

 

 

 

 

 

 

 

 



 

 

Extent of Judicial Intervention in Arbitration 

Judicial intervention in arbitration is governed by the principle of minimal interference, as 

highlighted in the Arbitration and Conciliation Act, 1996 (ACA). This ensures that courts only 

play a supportive role in facilitating the arbitration process without disrupting its efficiency or 

autonomy. The specific instances where judicial intervention is permissible are clearly delineated 

under the Act. 

 

Key Sections Governing Judicial Intervention 

1. Section 5: Limited Judicial Intervention 

This foundational provision explicitly restricts judicial intervention in arbitration matters except 

where expressly provided under the Act. 

Objective: 

• To uphold party autonomy. 

• To create an arbitration-friendly regime by limiting court interference. 

 

2. Section 9: Interim Measures 

Courts are empowered to grant interim relief to protect the interests of parties before, during, or 

after arbitration proceedings (until the award is enforced). 

Examples of Interim Measures: 

• Securing the amount in dispute through attachment or bank guarantees. 

• Preventing alienation of property involved in the dispute. 

• Granting injunctions or other relief necessary to preserve the subject matter. 

Judicial Oversight: 



 

 

• The court ensures that interim relief does not encroach upon the arbitrator’s jurisdiction or 

disrupt the arbitral process. 

 

3. Section 11: Appointment of Arbitrators 

Courts intervene when parties fail to appoint arbitrators as per their agreement. 

Process: 

• If one party does not appoint an arbitrator within 30 days of receiving a request, the other 

party can approach the court. 

• For multi-party arbitration or institutional arbitration, the court ensures that the 

appointment process is in line with the agreement. 

Key Judicial Role: 

• To ensure the neutrality and independence of arbitrators. 

• The Supreme Court or High Court, as the case may be, ensures that the appointment 

procedure aligns with the ACA and party autonomy. 

 

4. Section 34: Challenge to an Arbitral Award 

Courts can intervene to set aside an arbitral award on limited grounds, ensuring the finality of 

awards. 

Grounds for Challenge: 

• Incapacity of parties or invalidity of the arbitration agreement. 

• Violation of public policy in India. 

• Arbitrator misconduct, procedural irregularities, or awards being contrary to the agreement 

or applicable law. 

 



 

 

Judicial Oversight: 

• Courts do not review the merits of the award or reevaluate evidence presented during 

arbitration. 

• The scope of judicial review is limited to procedural irregularities and violations of public 

policy. 

 

5. Section 36: Enforcement of Arbitral Awards 

Courts play a role in enforcing arbitral awards as if they were decrees of the court. 

Judicial Role: 

• To ensure compliance with procedural requirements. 

• To examine whether the award is enforceable or whether any valid objections (under 

Section 34) exist. 

 

Landmark Case Laws 

1. BALCO v. Kaiser Aluminium Technical Services Inc. (2012) 

• Facts: The case involved a dispute arising from an international arbitration agreement. The 

primary issue was whether Indian courts had jurisdiction to intervene in foreign-seated 

arbitrations. 

• Judgment: 

o The Supreme Court held that Part I of the ACA does not apply to arbitrations 

conducted outside India unless expressly agreed by the parties. 

o This decision significantly curtailed the scope of judicial intervention in 

international arbitrations. 

• Significance: 

o Established a pro-arbitration approach in international disputes. 



 

 

o Clarified that courts in India have no role in the supervision of foreign-seated 

arbitrations. 

 

2. P. Anand Gajapathi Raju v. P.V.G. Raju (2000) 

• Facts: The dispute arose over the enforcement of an arbitration agreement, with one party 

resisting reference to arbitration. 

• Judgment: 

o The Supreme Court held that Section 5 of the ACA mandates minimal judicial 

intervention. 

o Courts must enforce arbitration agreements unless the case falls under the 

exceptions provided in the Act. 

• Significance: 

o Reinforced the principle of limited court interference. 

o Established that courts cannot refuse to refer disputes to arbitration unless the 

agreement is invalid or unenforceable. 

 

 Analysis of Judicial Intervention 

Principle of Minimal Interference 

The ACA is structured to empower arbitration as an independent and efficient dispute resolution 

mechanism. Sections like 5 and 34 embody this principle, ensuring that courts only intervene when 

absolutely necessary to support the process. 

Supportive Role of Courts 

• Courts assist in appointing arbitrators, granting interim relief, and enforcing awards. 

• The intention is not to disrupt the arbitration process but to facilitate its effective 

functioning. 



 

 

Judicial Intervention vs. Party Autonomy 

• Excessive judicial intervention undermines the essence of arbitration, which is to provide 

a quicker and more efficient alternative to litigation. 

• The Act strikes a balance by clearly defining the scope of permissible court involvement. 

 

Composition and Jurisdiction of Arbitral Tribunals 

The composition and jurisdiction of arbitral tribunals are fundamental aspects of arbitration, 

ensuring its independence, efficiency, and adherence to party autonomy. These concepts are 

governed by the Arbitration and Conciliation Act, 1996 (ACA). 

 

Composition of Arbitral Tribunals 

1. Number of Arbitrators (Section 10) 

• Parties can agree on the number of arbitrators. 

• If there is no agreement, the default rule is a single arbitrator. 

2. Appointment of Arbitrators (Section 11) 

• Parties are free to decide the procedure for the appointment of arbitrators. 

• If one party fails to appoint an arbitrator, or if there is a deadlock, the courts can intervene 

to ensure the process continues. 

• The appointment process must ensure independence, impartiality, and qualifications as per 

the arbitration agreement. 

3. Challenges to Arbitrators (Sections 12 and 13) 

• Arbitrators can be challenged if there are justifiable doubts about their independence or 

impartiality. 



 

 

• The challenge must follow the procedure specified in the agreement or under Section 13 of 

the ACA. 

4. Termination of Arbitrator’s Mandate (Section 14) 

• An arbitrator’s mandate can be terminated if they are unable to perform their duties or if 

they withdraw/resign. 

 

Jurisdiction of Arbitral Tribunals 

1. Kompetenz-Kompetenz Principle (Section 16) 

• The arbitral tribunal has the competence to rule on its jurisdiction, including challenges to 

the existence or validity of the arbitration agreement. 

• This principle ensures the tribunal's autonomy by allowing it to decide issues related to: 

o Scope of arbitration. 

o Validity of the arbitration clause. 

o Authority to adjudicate disputes. 

 

2. Grounds to Challenge Tribunal’s Jurisdiction 

A party can challenge the tribunal’s jurisdiction under Section 16(2) on the following grounds: 

• Invalid arbitration agreement. 

• Disputes falling outside the scope of the arbitration clause. 

• Procedural irregularities in the appointment of arbitrators. 

3. Tribunal's Decision on Jurisdiction 

• If the tribunal rules that it has jurisdiction, parties can challenge this ruling under Section 

34 when contesting the final award. 

 



 

 

Key Case Laws 

1. SBP & Co. v. Patel Engineering Ltd. (2005) 

• Facts: The dispute concerned the appointment of arbitrators and whether the tribunal or 

the court should decide the arbitrability of the dispute. 

• Judgment: 

o The Supreme Court held that while arbitral tribunals have the competence to decide 

on their jurisdiction, courts retain supervisory powers under Section 11 during the 

appointment process. 

o The court can decide whether a valid arbitration agreement exists before appointing 

arbitrators. 

Significance: 

• Clarified the interplay between judicial intervention and tribunal jurisdiction. 

• Reinforced the Kompetenz-Kompetenz principle while delineating the court's supervisory 

role. 

 

2. National Aluminum Co. v. Metalimpex Ltd. (2001) 

• Facts: The tribunal’s jurisdiction was challenged on the grounds that certain disputes fell 

outside the scope of the arbitration agreement. 

• Judgment: 

o The Supreme Court upheld the tribunal's decision, validating its competence to rule 

on jurisdictional challenges. 

Significance: 

• Affirmed the tribunal’s autonomy in deciding disputes related to its jurisdiction. 

• Strengthened the principle of minimal judicial intervention. 

 



 

 

Key Notes for Understanding 

Composition of Tribunals: 

• Flexibility for parties to agree on the number and selection procedure for arbitrators. 

• Courts ensure neutrality and impartiality when appointing arbitrators in the absence of 

party consensus. 

Jurisdictional Authority: 

• Kompetenz-Kompetenz gives tribunals the first right to decide jurisdictional issues. 

• Doctrine of Severability ensures that arbitration clauses are treated as independent of the 

main contract. 

Judicial Role: 

• Courts supervise arbitrator appointments and hear jurisdictional challenges only when 

necessary. 

• Parties can challenge a tribunal's jurisdiction at two stages: 

1. Before the tribunal (Section 16). 

2. During the challenge to the final award (Section 34). 

By empowering tribunals and limiting judicial interference, the ACA promotes arbitration as an 

effective and autonomous dispute resolution mechanism. 

 

 

 

 

 



 

 

Interim Measures by Courts and Tribunals 

Interim measures are critical in arbitration as they ensure that the rights of parties are protected 

and the final award is meaningful. Both courts and arbitral tribunals are empowered under the 

Arbitration and Conciliation Act, 1996 (ACA) to grant interim measures. 

 

Interim Measures by Courts (Section 9) 

1. Scope of Section 9 

• Section 9 allows courts to grant interim measures before, during, or after the arbitration 

but before the enforcement of the arbitral award. 

• Types of interim measures include: 

o Preservation of Assets: Prevents a party from disposing of or dealing with assets 

to frustrate the arbitration. 

o Injunctions: Stops a party from taking certain actions that may harm the other 

party’s interests. 

o Appointment of a Receiver: Ensures assets or property involved in the dispute are 

safeguarded. 

o Security for the Claim: Requires a party to deposit an amount or security in court 

to secure the claim. 

2. Conditions for Granting Interim Relief 

• The applicant must demonstrate urgency or irreparable harm if relief is not granted. 

• Relief must not overlap with remedies available during arbitration. 

 

Key Case Laws: Section 9 

1. Sundaram Finance Ltd. v. NEPC India Ltd. (1999): 



 

 

• Facts: Sundaram Finance sought interim relief under Section 9 to secure assets before the 

arbitration proceedings began. 

• Judgment: 

o The Supreme Court held that Section 9 remedies are available even before the 

arbitration process formally begins. 

o Interim relief ensures that arbitration is not rendered ineffective due to the 

dissipation of assets. 

Significance: 

• Reinforced the court’s power to protect parties’ interests before arbitration. 

• Highlighted the preventive nature of Section 9. 

 

2. M/s. Ashok Traders v. Gurumukh Das Saluja (2004): 

• Facts: Ashok Traders sought interim measures under Section 9 during ongoing arbitration 

proceedings. 

• Judgment: 

o The Supreme Court clarified that Section 9 does not oust the court’s jurisdiction 

even after the appointment of an arbitrator. 

o Courts must exercise caution and avoid interfering in matters within the tribunal’s 

domain. 

Significance: 

• Courts act as a safeguard mechanism but defer to the tribunal once it is constituted. 

• Established that interim relief can be granted during arbitration if tribunal remedies are 

insufficient. 

 



 

 

Interim Measures by Tribunals (Section 17) 

1. Scope of Section 17 

• Section 17 empowers arbitral tribunals to grant interim measures during the arbitration 

process. 

• Types of interim reliefs: 

o Protection of goods, assets, or evidence. 

o Orders preventing parties from taking actions that may undermine the arbitration. 

2. Powers of Tribunals Post-2015 Amendment 

• Tribunals now have powers similar to courts under Section 9, ensuring parity in granting 

relief. 

• Tribunal orders under Section 17 are enforceable as court orders (Section 17(2)). 

3. Tribunal’s Limitations 

• Interim measures by tribunals are restricted to matters within the scope of arbitration. 

• Tribunals cannot grant relief that involves third parties or issues beyond the arbitration 

agreement. 

 

Key Case Law: Section 17 

Sri Krishan v. Anand (2009): 

• Facts: An interim measure granted by the tribunal was challenged, arguing that only courts 

had enforceable powers. 

• Judgment: 

o The Delhi High Court held that arbitral tribunals have inherent powers to grant 

interim measures necessary to protect the arbitration process. 

Significance: 



 

 

• Strengthened the tribunal's ability to act independently. 

• Highlighted the tribunal’s role in ensuring the integrity of the arbitration process. 

 

Key Differences: Interim Relief by Courts vs. Tribunals 

Aspect Courts (Section 9) Tribunals (Section 17) 

Stage Before, during, or after arbitration. Only during the arbitration process. 

Enforceability Orders are enforceable as court orders. 
Orders enforceable as court orders (post-

2015). 

Jurisdiction 
Broad jurisdiction, including third 

parties. 
Limited to parties within the arbitration. 

Overlap 
Can grant relief when tribunal is 

unavailable. 

Limited to matters within the tribunal's 

scope. 

 

 

 

 

 

 

 

 

 

 

 



 

 

Conduct of Arbitral Proceedings and Place of Arbitration 

In arbitration, the procedures and place of arbitration are critical to ensuring that the process is 

efficient, fair, and in line with the agreement of the parties. The Arbitration and Conciliation 

Act, 1996 (ACA) governs these aspects under specific provisions, offering flexibility and clarity 

to both the arbitral tribunal and the parties involved. 

 

Conduct of Arbitral Proceedings 

1. Flexibility in Procedure (Section 19) 

• Section 19 of the Arbitration and Conciliation Act, 1996 provides flexibility in the 

procedure to be followed in arbitral proceedings. 

• Discretion of the Tribunal: The arbitral tribunal is given the discretion to determine the 

procedures, subject to the provisions of the Act. The tribunal can adopt any procedure that 

is suited to the dispute. 

o No Formalities: It is not bound by formal court rules, allowing a more efficient 

and flexible approach to dispute resolution. 

o Party Autonomy: The tribunal must consider the wishes of the parties when 

determining the procedural aspects of arbitration. 

2. Equal Treatment of Parties (Section 18) 

• Principle of Fairness: Section 18 mandates that all parties in the arbitration be treated 

equally and have full opportunity to present their case. 

• Right to Fair Hearing: Each party must have the opportunity to submit evidence, make 

submissions, and respond to the other party's case. 

• Impartiality of the Tribunal: The tribunal must act impartially and ensure that no party 

is given undue advantage during proceedings. 

Key Case Law: Section 19 & 18 

• Dalmia Cement Ltd. v. National Bank of Pakistan (1975): 



 

 

o Facts: The case involved the interpretation of procedural rules governing the 

arbitration process. 

o Judgment: The Supreme Court of India emphasized the importance of flexible 

arbitration procedures, where the tribunal has the authority to choose the rules 

and procedures that best fit the arbitration. 

o Significance: This case reaffirmed the idea that the procedural flexibility allowed 

by the ACA ensures that arbitration remains efficient and adaptable to the needs of 

the parties. 

 

Place of Arbitration 

1. Determination of Place of Arbitration (Section 20) 

• Freedom of Choice: Section 20 of the ACA gives the parties the freedom to choose the 

place of arbitration, which will determine the jurisdictional seat of the arbitration. 

• Role of the Tribunal: If the parties do not agree on the place of arbitration, the tribunal 

has the authority to determine the place, considering the convenience of the parties and the 

circumstances of the case. 

o Important distinction: The place of arbitration refers to the juridical seat (the 

legal location where arbitration is considered to occur), which determines the 

applicable law for the arbitration process, while the venue refers to the physical 

location where hearings or proceedings are conducted. 

2. Importance of the Place of Arbitration 

• The place of arbitration influences the applicable procedural laws and the jurisdictional 

reach of courts in the event of intervention. 

o For example, if the place of arbitration is India, the arbitration will be governed by 

Indian procedural laws (like the ACA), and Indian courts may have jurisdiction in 

matters of interim relief or challenges to awards. 

• The place of arbitration also affects the enforceability of the arbitral award, as different 

jurisdictions have different rules regarding the recognition and enforcement of awards. 



 

 

Key Case Laws: Section 20 

• Reliance Industries Ltd. v. Union of India (2014): 

o Facts: This case dealt with a situation where the parties had agreed to an arbitration 

in a different jurisdiction. The distinction between the "seat" and "venue" of 

arbitration became significant in determining the law governing the arbitration. 

o Judgment: The Supreme Court of India held that the seat of arbitration is distinct 

from the venue. The seat determines the law that governs the arbitration, while the 

venue refers to the physical location where hearings are conducted. 

o Significance: The case clarified that the seat of arbitration is crucial in determining 

the legal framework of the arbitration process and the jurisdiction of courts, 

especially in cases involving international arbitration. 

 

Key Differences Between Place of Arbitration (Seat) and Venue 

Aspect Seat of Arbitration Venue of Arbitration 

Definition 
The juridical location determining 

the law governing the arbitration. 

The physical location where the 

hearings or proceedings are conducted. 

Impact on Law 

Determines the applicable 

procedural laws and court 

jurisdiction. 

Does not affect the governing law or 

jurisdiction. 

Enforceability 
The legal seat impacts the 

enforceability of the award. 
Venue does not affect enforceability. 

Court 

Intervention 

Courts of the seat have jurisdiction 

over the arbitration. 

Venue is simply the place of hearing and 

does not determine court jurisdiction. 

 

 

 



 

 

Arbitral Awards: Understanding Finality, Grounds for Setting Aside, and Enforcement 

Arbitral awards are the final decision rendered by the arbitral tribunal in an arbitration proceeding. 

The Arbitration and Conciliation Act, 1996 (ACA) sets the framework for the recognition, 

enforcement, and challenge of arbitral awards. Below is a detailed breakdown of the key aspects 

of arbitral awards, including their finality, the grounds for setting them aside, and enforcement 

mechanisms. 

 

1. Finality and Binding Nature (Sections 31–35) 

Section 31: Form and Content of Arbitral Awards 

1. In Writing: The award must be in written form and signed by all members of the tribunal. 

2. Majority Signature: If there are multiple arbitrators, a majority of them can sign, provided 

the reason for others not signing is mentioned. 

3. Date and Place: The award must state the date and the place of arbitration, which will 

determine the "seat" of arbitration. 

4. Reasoned Award: Awards must include reasons unless: 

o Parties agree otherwise. 

o It is a consent award (settlement between the parties). 

5. Settlement Award: If the parties settle, the tribunal records it as an award with the same 

effect as a regular award. 

Section 32: Termination of Proceedings 

• When Does Arbitration End? 

o On the delivery of the final award. 

o By an order of the tribunal when parties agree to terminate or when continuation 

becomes impossible. 



 

 

Section 33: Correction and Interpretation 

• Correction of Errors: Parties can request correction of clerical, typographical, or 

computation errors within 30 days. 

• Additional Award: A party may request an additional award for claims that were presented 

but not addressed. 

Section 34: Application for Setting Aside Awards 

• A party can challenge the award in court, but only on specific grounds: 

o Incapacity of a party. 

o Invalid agreement. 

o Improper notice of proceedings. 

o Award goes beyond the terms of submission. 

o Public policy violation (e.g., illegality, corruption, fraud). 

• Time Limit: Must be filed within 3 months (extendable by 30 days). 

Section 35: Binding Nature of Awards 

• An arbitral award is final and binding on the parties and persons claiming under them. It 

brings the dispute to a conclusion. 

 

2. Grounds for Setting Aside an Award (Section 34) 

Key Points of Section 34: 

• A limited scope for judicial review ensures minimal court intervention. 

• Public Policy (expanded in ONGC Ltd. v. Saw Pipes Ltd.) includes: 

o Fraud or corruption. 

o Fundamental legal principles being violated. 

o Conflict with basic notions of morality or justice. 



 

 

Case Laws for Section 34: 

1. ONGC Ltd. v. Saw Pipes Ltd. (2003): 

o The award can be set aside for public policy reasons, including patent illegality. 

o Expanded "public policy" to protect national interests. 

2. Venture Global Engineering v. Satyam Computer Services Ltd. (2008): 

o Highlighted that courts could intervene if the enforcement of an award harms the 

integrity of Indian law. 

3. Ssangyong Engineering & Construction Co. Ltd. v. NHAI (2019): 

o Narrowed down the scope of public policy to avoid misuse. Only awards violating 

fundamental policies of Indian law can be challenged. 

 

3. Enforcement of Domestic Awards (Section 36) 

Section 36: Enforcement of Arbitral Awards 

1. Automatic Enforcement: 

o If no challenge is made under Section 34 or if a challenge is rejected, the award 

becomes enforceable like a court decree. 

o The process avoids relitigation, ensuring quick dispute resolution. 

2. No Stay Without Court Order: 

o Filing a challenge under Section 34 does not automatically stay enforcement. 

o Parties must obtain a court order for stay, which is granted on specific grounds (e.g., 

deposit of security). 

Procedure for Enforcement: 

1. The party must file an execution petition in the relevant civil court. 

2. The court treats the award as a decree and initiates enforcement proceedings. 

3. The debtor may object to enforcement only on grounds provided in Section 34 or 48. 



 

 

Case Laws for Section 36: 

1. Fuerst Day Lawson Ltd. v. Jindal Exports Ltd. (2001): 

o The Supreme Court clarified the enforceability of arbitral awards as decrees under 

Section 36 without requiring a separate order. 

o Significance: Reinforced that domestic and foreign awards should be enforced 

efficiently, avoiding delays. 

2. Kinnari Mullick v. Ghanshyam Das Damani (2018): 

o The Supreme Court emphasized that enforcement of awards under Section 36 

requires strict adherence to timelines, preventing misuse of the process. 

 

4. Distinction Between Domestic and Foreign Awards 

Domestic Awards: 

• Governed under Part I of the ACA. 

• Enforced under Section 36, treated as a decree of the court. 

Foreign Awards: 

• Governed under Part II of the ACA. 

• Requires adherence to the New York Convention or Geneva Convention for recognition 

and enforcement. 

Case Law for Foreign Awards: 

• Fuerst Day Lawson Ltd. v. Jindal Exports Ltd. (2001): 

o Clarified the process for enforcing foreign arbitral awards in India, emphasizing the 

importance of global reciprocity. 

 

 

 



 

 

 


