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Mistake as a Defense (Sections 14-20 BNS, 2023)

In criminal law, the defense of "mistake" can be used when an act is committed without awareness of certain facts
that would negate the intent necessary for a crime. Mistake as a defense helps protect individuals who act without
wrongful intent due to an error in understanding or perceiving specific facts. It.iscategorized into two main types:

Mistake of Fact and Mistake of Law.

Types of Mistake
1. Mistake of Fact

o Definition: A "mistake of fact" occurs when a person has an honest and reasonable belief in a set of facts
that, if true, would make their action lawful or innocent.

o Explanation: In the case of a mistake of fact, the individual's misunderstanding of the facts surrounding their
actions removes the wrongful intent required for a criminal offense. For instance, if someone mistakenly
believes that they own a particular property and, based on that belief, they enter the property, they may not
be criminally liable for trespass, as they acted without knowledge that they were trespassing.

e Key Points for Mistake of Fact:

o Honesty: The belief must be genuinely held by the person committing the act.

o Reasonableness: The belief must also be reasonable, meaning that an average person in similar
circumstances could make the same mistake.

o Impact on Intent: If this belief negates the criminal intent (mens rea) required for the offense, it may
serve as a defense:

o Ilustrative Case: State of Maharashtra v. Mayer Hans George

o Facts: In this case, Mayer Hans George, a German national, was accused of illegally importing gold
into India without proper authorization. He argued that he was unaware of the specific rules in India,
believing he had followed international customs regulations.

o Judgment: The Supreme Court of India held that George was acting under a genuine mistake of fact,
having complied with what he believed were the correct procedures under international law. Since he
lacked criminal intent (mens rea) due to his honest belief, the court considered it a valid mistake of

fact defense.



o Significance: This case illustrates how an individual acting under an honest and reasonable mistake

of fact can potentially avoid criminal liability if they lack the intent to violate the law.
e Applications:

o Example in Everyday Scenarios: Suppose a delivery person enters a house thinking it is the correct
address for delivery. If it turns out they entered the wrong house by mistake, they are not guilty of
trespassing because they lacked the intent to unlawfully enter someone’s property.

o In Criminal Cases: If a police officer arrests someone based on an honest belief that there was a
warrant (which later turns out to be mistaken), they might not be held liable for wrongful arrest, as

there was a mistake of fact about the existence of the warrant.

2. Mistake of Law

o Definition: A "mistake of law" refers to an individual’s misunderstanding or lack of knowledge of legal rules
and regulations.

o Explanation: The legal maxim "ignorantia juris non excusat" (ignorance of the law is no excuse) applies
here. In most legal systems, a person cannot defend themselves by claiming they were unaware of the law, as
everyone is presumed to know the law. The rationale is that ifignorance of the law were allowed as a defense,
it would undermine legal accountability and consistency.

e Key Points for Mistake of Law:

o No Defense in Most Cases: Unlike mistake of fact, mistake of law generally does not serve as a
defense in criminal cases.

o Exceptions: Very limited exceptions may apply if the law itself is ambiguous or confusing, leading a
person to reasonably believe they are acting legally. Additionally, if the government or legal authority
misrepresents a law, this could sometimes be argued as a defense.

o Ilustrative Case: While Indian law generally does not recognize mistake of law as a defense, the principle
1s frequently cited in legal interpretations. No specific case is needed, as this principle is codified in criminal
law and applies universally.

o Example of Application: If someone conducts business without a license and later claims they were
unaware of the licensing requirement, this would not be a valid defense. They are expected to know
and follow applicable business laws.

e Applications:

o In Business or Regulatory Compliance: If a person imports goods without realizing they are subject

to special tax or customs rules, they cannot argue ignorance as a defense.



o In Criminal Law: Suppose an individual violates a prohibition law, claiming they did not know it was

illegal to consume certain substances. The mistake of law defense would not absolve them of liability.

Summary and Legal Principle

Mistake as a defense primarily centers on the difference between a factual misunderstanding and legal ignorance:

e Mistake of Fact: Can be a valid defense when it negates the criminal intent required for an offense. It requires
honesty and reasonableness, as demonstrated in State of Maharashtra v. Mayer Hans George.
e Mistake of Law: Generally not a defense, based on the principle that individuals are presumed to know the

law. Ignorance of legal rules does not exempt individuals from liability.

Important Points in Criminal Liability

Mistake of fact, if proven, could entirely negate criminal intent, leading to an acquittal or reduced charges. However,
mistake of law is not typically accepted in Indian courts as a defense. This distinction helps balance justice, ensuring
that only those with criminal intent are held liable, while maintaining legal consistency by expecting citizens to

understand their obligations under the law.

Judicial and Executive Acts (Section 21 BNS, 2023)

The defense of judicial and executive acts applies to actions taken by judges and executive officers within the scope
of their official duties. This defense is based on the principle of judicial immunity and executive privilege, which

protect officials from personal liability when performing lawful actions as part of their job.

Definition and Scope of Judicial and Executive Immunity

o Definition: Acts done by judges or executive officers in the lawful discharge of their duties are exempt from
criminal liability. This immunity ensures that officials can perform their functions without fear of personal
legal repercussions.

e Purpose: Judicial and executive immunity are intended to protect the independence of the judiciary and
executive branches by allowing them to make decisions or take actions that may otherwise expose them to
liability. This immunity enables them to carry out their duties without hesitation, ensuring that their actions

are solely for justice and public welfare.



Requirements for the Defense

For the defense to apply, the following conditions must be met:

Official Capacity: The act must have been carried out by the individual in their role as a judge or executive
officer.
Within the Scope of Legal Authority: The action taken must be lawful and within the authority granted to
them by law.
o Example for Judges: A judge issuing a judgment or order within the courtroom is covered, as long as
it follows judicial procedures.
o Example for Executive Officers: A police officer making an arrest within their authority and in
compliance with proper procedure is also protected.
No Malice or Personal Benefit: The act must not have been done for personal benefit, out of malice, or

outside the boundaries of legal authority.

[llustrative Case: Anwar Hussain v. Ajoy Kumar Mukherjee

Facts of the Case: In Anwar Hussain v. Ajoy Kumar Mukherjee, the issue revolved around an action taken
by a judicial officer in their official capacity. A judge took actions based on legal authority vested in him
under the law, which was later questioned by an affected party.

Judgment: The court held that as long as the judge acted within the scope of their authority and in their
official capacity, they were shielded from personal liability. This decision reinforced the doctrine of judicial
immunity, meaning the judge could not be held criminally liable for decisions made or actions taken during
the lawful exercise of judicial duties.

Significance: This case established that acts performed within the bounds of legal authority, even if
questioned or contested later, are protected under judicial immunity. It highlighted the importance of
protecting officials in the judicial system from legal retaliation, ensuring that their actions are only directed

toward upholding justice and fairness.

Applications of Judicial and Executive Immunity

1.

Judges: A judge who issues a sentence or makes a ruling, even if later found to be legally incorrect, is immune

from criminal liability as long as the decision was made within their judicial powers.



o Example: If a judge orders a contempt of court charge during a trial to maintain courtroom order, they
cannot be personally sued for this action, even if the person charged feels it was excessive.
Police Officers and Executive Officers: An executive officer like a police officer is protected from liability
for lawful actions taken in their official capacity, such as arresting a suspect based on reasonable grounds.
o Example: If a police officer lawfully enters a residence with a search warrant, they are protected from
criminal trespass charges, as they are performing their duty under the authority granted by law.
Administrative Officials: Actions by government officials in their administrative role, such as issuing
permits or approvals in compliance with statutory guidelines, are similarly protected.
o Example: An officer who approves a construction permit following all legal processes cannot be

personally liable if a dispute arises about the permit.

Limitations to Judicial and Executive Immunity

While immunity is granted to protect officials, it is not without limitations:

Actions Beyond Authority: If an official acts outside their legal authority (ultra vires), the immunity may
not apply. For instance, if a judge takes actions or issues orders in an area where they have no jurisdiction,
they may be held personally liable.

Acts with Malicious Intent: Immunity does not cover acts done with malice, corruption, or for personal
gain. If it is proven that an official acted maliciously or dishonestly, they could be liable for criminal acts, as
such behavior falls outside the scope of lawful duty.

Non-Judicial Acts by Judges: If a judge or an officer engages in actions unrelated to their official functions,
immunity does not apply. For example, if a judge commits a personal offense outside the courtroom, they are

liable like any private citizen.

Importance of Judicial and Executive Immunity

Judicial and executive immunity is crucial for ensuring that the judiciary and executive branches can operate

independently and impartially. The primary reasons for granting this immunity are:

1.

Preserving Independence: Judges and executive officers need independence to make unbiased decisions

without fear of personal lawsuits or retaliation.



Encouraging Effective Governance: Immunity allows government officials to perform necessary actions
for the public good, even if such actions may later be criticized.
Minimizing Interference: It helps to prevent frivolous lawsuits that could obstruct the functioning of judicial

and executive offices.

Accident (Section 22 BNS, 2023)

The defense of accident under Section 22 of the BNS (2023) refers to situations where an act is committed

unintentionally or by accident, without criminal intent or knowledge. In such cases, even if harm is caused, the

individual may be exempt from criminal liability, as long as there is no intent to cause injury or.a violation of the

law.

Definition and Scope

Definition: An accident is an event that occurs without any intention, purpose, or foreknowledge of the actor.
It is a unintentional occurrence that results in harm or injury, but it happens as a consequence of misfortune
or unforeseen circumstances. The'key element is the lack of criminal intent.

Criminal Intent: To be liable for a crime; typically, there must be a mens rea (guilty mind) along with the
actus reus (guilty act). If an act is committed as a result of an accident, without the knowledge or intention to
cause harm, it negates the criminal intent required for liability.

Misfortune: The term "misfortune" refers to unfortunate events or conditions that are not anticipated or
planned. These situations may include natural accidents, unforeseen circumstances, or other events beyond a

person's control.

Key Elements of Accident Defense

For the defense of accident to apply, the following conditions should be met:

1.

Lack of Criminal Intent: The person must not have intended to cause harm or damage. The act is accidental,
with no knowledge of or intention to violate the law.

Unintentional Act: The act leading to the injury or damage must have occurred due to an unexpected or
accidental event. It is important that the outcome was neither deliberate nor anticipated by the person

performing the act.



3. Resulting Harm: The act should result in harm, but that harm was caused purely by accident and not by the

person’s intention to inflict it.

lustrative Case: Tunda v. Rex (Supreme Court)

Facts of the Case: In the Tunda v. Rex case, the Supreme Court dealt with a situation where an individual
caused an injury purely by accident. The injury occurred as a result of an accidental act, with no criminal
intent or malicious intention.

Judgment: The Court held that an injury caused by pure accident, without any criminal intent, could be
exempted from liability under criminal law. The absence of any deliberate or intentional act to cause harm
meant that the individual was not criminally liable.

Significance: This case is significant because it establishes that if the act is committed without any intention
to harm and is purely accidental, the accused may be absolved of criminal liability. The Court recognized the

importance of differentiating between intentional crimes and unintentional accidents.

Applications of the Accident Defense

1.

Accidental Injury: If a person unintentionally injures another person while performing a lawful act, and the
injury is not due to any negligence or intent, the act may be classified as an accident.

o Example: A person accidentally hits someone while trying to catch a falling object, and the person is
injured. Since there was no intention to cause harm, the act could be considered accidental.

Vehicular Accidents: In cases where a driver causes an accident due to a sudden mechanical failure or other
unforeseen factors, the accident defense may be used.

o Example: A car accident occurs due to a brake failure, and the driver had no prior knowledge of the
defect. The driver may not be criminally liable for the accident, as it was caused by an unforeseen
circumstance.

Accidental Deaths or Injuries: Sometimes, accidents leading to death or injury might occur during the
course of lawful activities, such as sports or recreational activities, where there was no intention to harm.

o Example: A person is accidentally injured during a friendly match, where the act was not intended to

cause harm. In this case, the defendant may be protected under the accident defense.



Limitations to the Accident Defense

While accident can be a valid defense, there are certain limitations:

1.

Negligence: If the act was caused due to negligence, recklessness, or a failure to take reasonable precautions,
the accident defense may not be applicable. In such cases, the person may still be liable under civil or criminal
law, depending on the circumstances.

o Example: 1f a person accidentally causes harm by failing to ensure their vehicle was roadworthy, the

defense of accident might not apply, as negligence could be attributed.

Intentional or Reckless Behavior: If the act, although unintentional, was part of a pattern of reckless or
dangerous behavior, the defense may not hold.

o Example: A person shoots a gun in a public place as a prank, and someone is injured. Even if the

injury was not intentional, the act of shooting recklessly in.a public place can lead to criminal liability.

Necessity (Section 23 BNS, 2023)

The defense of necessity under Section 23 of the BNS (2023) applies in situations where an individual commits an

act to prevent a greater harm from occurring. The individual must be compelled to act due to an immediate and

pressing need, and the harm caused by the act must be less than the harm it was intended to prevent. This defense is

based on the principle that it is justifiable to break the law to prevent a more significant evil or harm.

Definition and Scope

Definition: Necessity is a defense that arises when a person is forced to take an action to avoid a greater harm
or.danger. The act committed, although typically unlawful, is justified under the circumstances because it
prevents a more severe consequence.
Key Elements:
I. Immediate Threat or Danger: There must be an immediate threat or danger that requires action to
avert.
2. Lesser Harm: The act performed to prevent the greater harm must result in lesser harm. The harm
caused by the act should not exceed the harm it seeks to avoid.
3. Compulsion: The individual must be compelled to act under the duress of necessity, meaning there

1s no reasonable alternative to the action taken.



4. No Alternative: The person must have had no other choice but to commit the act, as no lawful or

safer alternatives existed.
Conditions for Applying the Necessity Defense
For the defense of necessity to be applicable, the following conditions must typically be satisfied:

1. Imminent Harm: There must be an immediate danger or emergency that threatens life, property, or public
safety, which justifies taking the unlawful action.

2. Proportionality: The action taken to avoid the greater harm must be proportional to the harm being avoided.
In other words, the harm caused by the unlawful act must not be greater than the harm it seeks to prevent.

3. Lack of Legal Alternatives: The individual must have had no lawful means to avoid the harm or threat. If

there is a reasonable, non-criminal alternative, the defense of necessity cannot be invoked.

[llustrative Case: Gopal Naicker v. Emperor

o Facts of the Case: In Gopal Naicker v. Emperor, the accused was charged with an offense, but he claimed
that his actions were necessary:to avoid a greater harm. The defense of necessity was considered because the
accused had acted to avert a more significant threat or danger to life.

o Judgment: The courtrecognized the defense of necessity in this case, stating that actions taken to avoid a
greater harm could be justified under the circumstances. In this case, the court ruled that the defendant was
justified in his actions as they were taken out of necessity to avoid a greater danger or harm.

o Significance: This case highlights the principle that a person may be exempt from criminal liability if their
actions were committed to prevent a greater harm, as long as the harm caused is not disproportionate to the

harm being avoided.

Applications of the Necessity Defense

1. Self-Defense and Public Safety: A person may break the law in situations where doing so is necessary to
protect others or themselves from an imminent threat or harm. For example, breaking into a building to save

someone from a fire would be justified as a necessary act to prevent a greater harm (the loss of life).



2. Medical Emergencies: In cases of medical necessity, a doctor or healthcare provider may take actions, such

as performing a procedure or administering treatment, without consent if doing so is necessary to prevent
greater harm or to save the patient's life.

Natural Disasters: In the event of a natural disaster, such as an earthquake or flood, where there is an
immediate threat to life or property, individuals may engage in actions that would otherwise be considered
unlawful, such as looting or trespassing, if it is necessary to secure resources or protect life.

Property Protection: If a person destroys property to prevent a greater harm, such as breaking into a vehicle

to rescue a child locked inside on a hot day, the necessity defense could be invoked.

Limitations and Criticisms of the Necessity Defense

While necessity can serve as a valid defense, there are limitations to its application:

1.

Proportionality Requirement: The harm caused by the act must not exceed the harm it aims to prevent. If
the action taken causes more damage than the threat posed, the defense of necessity will not apply.

Not Applicable to Serious Crimes: The defense of necessity is generally not available for serious or heinous
crimes, such as murder. Even in the case of avoiding a greater harm, certain crimes, like killing an innocent
person, cannot be justified under the necessity defense.

Moral Dilemma: The defense of necessity may sometimes create a moral dilemma, especially when a person
must choose between different harms, and it may be difficult to prove which harm is indeed greater or more

imminent.

Infancy (Section 24 BNS, 2023)

Under Section 24 of the BNS (2023), infancy refers to the legal principle that children below a certain age lack the

criminal intent (mens rea) or capacity to commit crimes. This section typically applies to children who are deemed

incapable of understanding the nature of their actions and, therefore, are not held criminally responsible for their

conduct.

Definition and Scope

Definition: Infancy is a defense in criminal law that applies to individuals who are too young to form the

necessary mental state (mens rea) for committing a crime. This is because children, due to their age and



mental maturity, may not fully understand the consequences of their actions or the difference between right
and wrong.
e Legal Age: The age at which a person is considered to have criminal responsibility varies by jurisdiction.
Typically, in Indian law:
o Children under 7 years of age are presumed incapable of committing a crime, as they are considered
to lack the mens rea or criminal intent.
o Children between 7 and 12 years may be considered criminally responsible, but only if it is proved
that they had sufficient maturity and understanding to know that their actions were wrong.
e Purpose: The principle behind infancy is to protect children from criminal liability when they are too young
to understand the nature of their actions, ensuring that they are treated more leniently-and givenan opportunity

for rehabilitation rather than punishment.

Key Concepts and Principles

1. Lack of Mens Rea: A child under the age of 7 is presumed to have no criminal intent or mental capacity to
understand the consequences of their actions. This:is based on the idea that a child cannot form the required
mens rea (guilty mind) to commit a crime.

2. Rebuttable Presumption for Children Aged 7-12: For children between 7 and 12 years old, the presumption
of criminal liability is rebuttable. This means that even though they may be capable of criminal intent, their
actions are not automatically attributed to criminal responsibility. The court will consider whether the child
had the maturity to understand the wrongfulness of their conduct.

3. Juvenile Justice: Infancy is closely linked to the Juvenile Justice Act, which provides special provisions
for the treatment and rehabilitation of children who are involved in criminal acts. Children found to have
committed a crime are typically treated with care, education, and counseling rather than being subjected to

regular criminal proceedings.

Nlustrative Case: Hiralal Mallick v. State of Bihar

o Facts of the Case: In Hiralal Mallick v. State of Bihar, the issue of a child's age and maturity was discussed
in relation to determining criminal responsibility under the Juvenile Justice Act. The case revolved around
the question of whether a child under the age of 12 could be held criminally responsible for an alleged offense.

e Judgment: The court held that the age and maturity of the child must be taken into account when determining

criminal responsibility. The judgment emphasized that while children under the age of 7 are presumed



incapable of committing a crime, those between the ages of 7 and 12 may still be liable if it is proven that
they had the mental capacity to understand the nature of their actions. The court further highlighted the
importance of the Juvenile Justice Act, which provides for rehabilitation and care for children in conflict
with the law.

Significance: This case illustrates the principle that criminal responsibility is tied to maturity, not just age.
Even though a child may be under the statutory age of criminal responsibility, they can still be held

accountable if they possess the necessary understanding and maturity to know right from wrong.

Application of the Defense of Infancy

1.

Children under 7 years: These children are presumed.incapable of committing crimes due to their lack of
understanding and mental maturity. In such cases, the defense of infancy is automatic, and the child is not
held criminally responsible.

Children between 7 and 12 years: For this age group, the presumption of criminal capacity can be rebutted.
If it is shown that the child had the.mental maturity and understanding to comprehend the nature and
consequences of their actions, they may be held criminally responsible. However, courts tend to prioritize
rehabilitation over punishment, particularly under the Juvenile Justice Act.

Juvenile Justice Act: Even if a child is found guilty of committing a crime, the Juvenile Justice Act ensures
that children are treated differently from adults. Rather than being incarcerated, they are placed in juvenile

homes or other institutions where they can receive rehabilitation and care.

Limitations of the Infancy Defense

I

Age of Maturity: The key limitation of the infancy defense is the age threshold. The law distinguishes
between different age groups, particularly focusing on those under 7 and those between 7 and 12, to determine
whether a child has the mental capacity to be held criminally responsible.

Rebuttable Presumption for 7-12 Age Group: While children aged 7-12 are presumed to be capable of
criminal responsibility, this presumption can be challenged by showing that the child lacked the necessary
understanding of their actions. This can sometimes lead to subjective judgments by courts regarding a child's
mental capacity.

Public Policy Considerations: The defense of infancy underscores the rehabilitative nature of the juvenile

justice system. However, there are debates about whether certain children, even those under the age of 12,



should be held responsible for crimes such as murder or rape, where the public’s sense of justice may require

stronger deterrence.
Intoxication (Section 26 BNS, 2023)

Definition: Intoxication can serve as a defense in criminal law under certain circumstances. It refers to a state of
impaired judgment and consciousness caused by the consumption of intoxicating substances such as alcohol or drugs.
The defense of intoxication applies in cases where the defendant's ability to form criminal intent (mens rea) was
impaired. However, there are distinctions between voluntary and involuntary intoxication, which determine

whether the defense can be successfully invoked.

Types of Intoxication:

1. Voluntary Intoxication: When the accused voluntarily consumes intoxicants, such as alcohol or drugs,
knowing the potential effects. In this case, the intoxication is generally not accepted as a defense because the
individual has chosen to impair their judgment and is therefore expected to be held responsible for their
actions.

2. Involuntary Intoxication: When the accused becomes intoxicated without their knowledge or consent, for
example, when they are drugged or consume a substance unknowingly. In such cases, intoxication may serve

as a defense if it can’be shown that the intoxication negated the intent required to commit the crime.

Key Principles:

o _Involuntary Intoxication as a Valid Defense: If intoxication was not voluntary and resulted from external
factors such as being drugged, the accused may be able to argue that their actions were involuntary, and they
lacked the necessary mens rea (criminal intent) to commit the crime. In such cases, if it can be shown that
the defendant was incapable of forming the intent to commit the offense due to intoxication, it may serve as
a defense.

e Voluntary Intoxication as a Limited Defense: In cases of voluntary intoxication, the defense is generally
not accepted unless the defendant can prove that the intoxication was so severe that they were unable to
understand the nature of their actions or lacked the ability to form intent. Even then, voluntary intoxication

may be considered only in certain situations (e.g., in cases of specific intent crimes like murder or theft).



o Effect on Criminal Liability: The effect of intoxication on criminal liability depends on whether the crime
committed requires general intent or specific intent:

o Specific Intent Crimes: Crimes that require a specific mental state or intent to commit (e.g., murder,
theft, etc.) may allow for intoxication as a defense if the intoxication negates the ability to form that
intent.

o General Intent Crimes: For crimes that only require a general intent (e.g., battery, assault),

voluntary intoxication is not usually a valid defense.

[llustrative Case: Basdev v. State of Pepsu

Facts of the Case: In Basdev v. State of Pepsu, the accused, Basdev, argued that he was intoxicated when he
committed a criminal offense and, therefore, should not be held c¢riminally liable due to his lack of mens rea. The

intoxication was voluntary, and Basdev had consumed alcohol knowingly before committing the crime.

Judgment: The court held that voluntary intoxication is generally not a valid defense, as the individual voluntarily
consumed the intoxicating substance, thereby assuming responsibility for any actions that followed. However, the
court acknowledged that involuntary intoxication, where a person is unknowingly intoxicated, could be a valid

defense if it negated the specific intent required to.commit a crime.

The ruling in this case emphasized that the voluntary intexication of the defendant does not absolve him of criminal
liability unless it is proven that the intoxication was so extreme that it negated the mens rea required for the offense.
In contrast, involuntary intoxication could be a valid defense if it can be shown that the intoxication deprived the

defendant of the ability to form the necessary intent to commit the crime.

Application of the Intoxication Defense:

1. Voluntary Intoxication:

o Generally, voluntary intoxication is not an excuse for committing a crime. The defense is not valid
in cases where the intoxication was self-induced, even if it impairs judgment. However, in crimes
requiring specific intent, such as murder or theft, intoxication may be taken into account to assess
whether the defendant had the required intent to commit the crime.

2. Involuntary Intoxication:



o Involuntary intoxication may be used as a valid defense. If a person becomes intoxicated without
their consent or knowledge, they may be able to argue that their actions were involuntary. This could
include cases where a person is drugged or consumes a substance in a form that they did not intend to
consume.

o The defense may be successful if it can be demonstrated that the defendant was unable to form the
necessary criminal intent (mens rea) due to the effects of the intoxication.

3. Application in Specific Intent Crimes:

o In cases where the crime requires specific intent (e.g., murder or theft), voluntary intoxication may
be considered if it can be shown that the defendant’s intoxication prevented them from forming the
specific intent needed to commit the crime. For example, a defendant might argue that their
intoxication prevented them from having the premeditation necessary for a murder charge.

4. Application in General Intent Crimes:

o For general intent crimes, such as assault or battery, voluntary intoxication is generally not

accepted as a valid defense. The law assumes that even if a person is-intoxicated, they should still be

held responsible for crimes that do not require a specific state of mind beyond the act itself.

Insanity (Section 25 BNS, 2023)

Definition: Insanity as a defense refers to the mental condition of an individual at the time of committing a crime.
If an individual suffers from a mental disorder that prevents them from understanding the nature of their actions or
from distinguishing between right and wrong, they may be exempted from criminal liability. This defense is based
on the idea that the individual was not in full control of their actions due to their mental condition, and therefore,

should not be held criminally responsible.

Under Section 25 of the BNS, 2023, the defense of insanity applies when an accused person’s mental illness or

disorder is so severe that it impairs their ability to form the intent (mens rea) necessary to commit the offense.

Key Principles of the Defense of Insanity:

1. Inability to Understand the Nature of the Act: The individual must suffer from a mental disorder that
prevents them from understanding the nature of their act. In other words, they must not be able to realize that

what they are doing is wrong or criminal because of their mental condition.



2. Inability to Distinguish Right from Wrong: The defense applies when the accused cannot distinguish
between what is right and what is wrong at the time of committing the crime. This is a key component of
determining whether an individual is legally insane at the time of the act.

3. Temporary or Permanent Insanity: The insanity defense may apply whether the mental illness is
temporary or permanent, as long as the individual is unable to form criminal intent due to the illness at the
time of the offense.

4. No Criminal Intent (Mens Rea): A person cannot be held criminally liable if they lacked the mens rea due
to their insanity. Criminal liability often requires the intent to commit the offense, and the defense of insanity

asserts that the individual was incapable of forming that intent.

Types of Mental Disorders Recognized Under Insanity:

e Psychosis: Severe mental disorders like schizophrenia, where the individual loses touch with reality.

e Delusions or Hallucinations: Conditions where the individual may experience irrational beliefs or sensory
perceptions that are not real.

o Intellectual Disability: Significant impairments in cognitive functioning may also support a defense of

insanity if they prevent the individual from understanding the consequences of their actions.

Legal Test for Insanity:

The McNaghten Rule (adopted in many jurisdictions, including India) is typically used to assess insanity. It states

that:

o _The accused must be suffering from a mental disease or defect.
e Due to the illness, the individual did not understand the nature of their act or did not know it was wrong

at the time of the offense.

In India, Section 84 of the Indian Penal Code (IPC) provides a statutory defense for insanity, stating that an act
committed by a person who, due to unsoundness of mind, is incapable of understanding the nature of the act or

knowing that it is wrong, will not be considered a criminal act.



[lustrative Case: Surendra Mishra v. State of Jharkhand

Facts of the Case: In this case, Surendra Mishra was accused of committing a criminal act, and his defense was
that he was suffering from severe mental illness at the time of committing the offense. The defense claimed that

Mishra was unable to understand the nature of his actions due to his mental disorder.

Judgment: The Supreme Court of India in Surendra Mishra v. State of Jharkhand upheld the principle that an
individual suffering from severe mental illness and incapable of understanding the nature of their act may be exempt
from criminal liability. The court recognized the insanity defense and emphasized that if the accused is found to be
mentally ill and unable to distinguish between right and wrong at the time of the act, they should not be held

criminally responsible.

The court examined the medical evidence and expert opinions regarding Mishra's mental condition. It was
determined that Mishra’s ability to understand the consequences of his actions was compromised due to his mental
disorder, and he was found to be insane at the time of the crime. Consequently; he was exempt from criminal

liability.

Application of the Insanity Defense:

1. Mental Illness Diagnosis: The defense of insanity requires a diagnosis of mental illness at the time of the
offense. This may be proven through medical records, expert testimony from psychiatrists, and other
relevant evidence indicating that the defendant was suffering from a severe mental disorder that affected their
understanding of their actions.

2. Burden of Proof: The burden of proof in insanity cases typically lies with the defendant. The accused must
provide evidence of their mental condition at the time of the offense. However, once the defense of insanity
1s raised, the prosecution may also be required to prove the sanity of the accused beyond a reasonable doubt.

3. Temporary Insanity: Temporary insanity can also be a valid defense if the accused was mentally unfit at
the time of the offense but regained mental clarity after the incident. The court may consider the nature of the
illness and whether it impacted the defendant's ability to form criminal intent.

4. Consequences of the Defense: If the insanity defense is successful, the accused may be acquitted or may
be sent to a mental health facility for treatment rather than being imprisoned. In some cases, the court may
order a psychological evaluation to determine whether the defendant poses a risk to society and needs

ongoing treatment.



Good Faith (Section 33 BNS, 2023)

Definition: Good faith refers to actions taken with sincere and honest intentions, without any malice, fraud, or intent

to harm. When a person acts under the belief that their actions are lawful and just, they may use the defense of good

faith to avoid criminal liability. In the context of criminal law, good faith protects individuals who act with honest

belief that their actions are not wrongful, even if those actions might otherwise be illegal, as long as there is no intent

to cause harm or violate the law.

Key Principles of Good Faith:

1.

Honest Belief: The individual must act with a genuine belief that their actions are legal or justified. This
belief must be based on honesty, not on a motive to deceive or commit a wrongful act. The individual should
not be acting with any ulterior motive.

Lack of Malice: Good faith actions are those that are free from any malicious intent. If the individual acted
with the intent to deceive or cause harm, they cannot claim the defense of good faith.

Legal and Just Actions: The actions must be taken with the belief that they are in accordance with the law
or are justified under the circumstances. This means the individual must believe they are acting within the
scope of their rights, obligations, or duties.

Reasonable Person Test: In some cases, the reasonableness of the belief may also be considered. While
good faith involves the individual's honest belief, the court may evaluate whether the belief was reasonable
from the perspective of an average person. If the belief is unreasonable or based on an incorrect understanding

of the law; the defense may not succeed.

Legal Application of Good Faith:

1.

Defense in Criminal Cases: Good faith may be used as a defense in criminal cases where the accused acted
under the belief that their conduct was lawful. For example, if someone unintentionally violates a law because
they believed their actions were legally permissible, they may not be held criminally liable if their belief was

genuinely held and reasonable.

2. Examples of Good Faith in Legal Context:



o Public officials: A government official acting within the scope of their authority may be protected by
the defense of good faith if they make decisions or perform actions with honest intent and a belief that
they are fulfilling their legal duties.

o Business Transactions: In business dealings, if a person believes in good faith that a transaction is
legitimate, they may not be held criminally responsible for errors or violations, as long as the belief
was reasonable.

3. Limitation to Good Faith: The defense of good faith does not apply if the individual’s actions are based on
gross negligence, recklessness, or willful ignorance of the law. If the person acted in bad faith, with intent

to deceive or defraud, the defense will not apply.

[llustrative Case: Emperor v. Abdool Wadood Ahmed.:

Facts of the Case: In this case, the accused, Abdool Wadood Ahmed, was charged with committing an act that was
deemed illegal under the law. However, the defense argued that he acted with good faith, believing that his actions
were lawful. The defendant claimed that he did not have any intention to break the law and acted with sincere

intentions.

Judgment: The court held that actions taken in good faith, under an honest belief that they were lawful, can serve
as a valid defense in criminal cases. The court recognized that good faith can be a shield against criminal liability
when an individual acts with the honest belief that their actions are legal and just. Since Abdool Wadood Ahmed

believed his actions were lawful and had no malice or criminal intent, the defense of good faith was upheld.

Private Defense Against Body and Property (Sections 34-44 BNS, 2023)

The right to private defense is a fundamental legal principle that allows a person to protect themselves, others, or
their property from harm. This defense is crucial in criminal law, as it justifies certain actions that would otherwise
be considered criminal. The defense applies when an individual uses force to defend themselves or others from an
imminent threat, and the force used must be proportional to the threat. Below is a detailed explanation of the

provisions under Sections 34-44 of the BNS, 2023.



Section 34: Acts Done by Several Persons in Furtherance of Common Intention

e Definition: This section recognizes the principle of common intention, meaning that when multiple persons
act in furtherance of a joint plan or common purpose to defend themselves or others, the right to private
defense extends to all of them. This provision is applicable when several individuals act together to prevent
or repel a crime.

o Key Points:

o The individuals involved must share a common intention or purpose to defend themselves or others.
o All persons acting in furtherance of this common intention will have the right to use force to defend,
as long as it is proportionate to the threat.

o Example: If a group of people is being attacked and they collectively defend themselves, they all have the

right to use reasonable force in the defense, even if only.one of them is directly being threatened.

Section 35: Right to Private Defense of the Body

o Definition: This section grants a person the right to protect their own body or the body of another person
from imminent unlawful harm. The person can use force to protect themselves, and the force used should
be proportional to the nature of the threat.

¢ Key Points:

o The right applies when the person faces a direct threat of harm (such as physical assault).
o The force used in defense should not exceed what is necessary to repel the attack. Deadly force can
only be used if there is a genuine threat to life.

o Example: If someone attempts to hit you with a weapon, you can defend yourself by using force to disarm

them, but you cannot kill the attacker unless there is a direct threat to your life.

Section 36: Right to Private Defense of Property

o Definition: This section extends the right of private defense to property. It allows a person to protect their
property from unlawful aggression such as theft, destruction, or damage.

o Key Points:



The force used to protect property must be proportional to the value of the property and the nature of
the threat. However, the defense of property is generally not as significant as the defense of one’s own
body.

In cases of theft or damage to property, a person can use force to prevent the loss, but the force should

not be excessive.

o Example: If someone is attempting to steal your car, you can use reasonable force to stop the theft (e.g.,

blocking the person or detaining them until authorities arrive), but using deadly force would only be justified

if the attacker posed a direct threat to your life.

Section 37: Right to Private Defense of Property Against Housebreaking

e Definition: This section specifically addresses housebreaking and unlawful entry. It allows an individual

to use force to defend their dwelling house from unlawful entry, even if the aggression is not directed at the

person’s body.

¢ Key Points:

o

The home is given special protection under the law because it is a person’s private space. The law
allows greater force to prevent unlawful entry or housebreaking.
Deadly force may be justified if the intruder poses a threat to life, but the force must always be

proportionate to the threat.

o Example: If someone breaks into your house in the middle of the night and threatens harm, you can use force

to defend your home and property, including using deadly force if necessary to protect your life.

Section38: When the Right to Private Defense of Property Extends to Causing Death

o Definition: This section extends the right to use deadly force in the defense of property, but only under

specific. circumstances. Deadly force is allowed when the unlawful aggression threatens life or causes

grievous harm in the course of committing a crime against property.

o Key Points:

o

The use of deadly force is only justified when there is a grave danger to life or when the situation
involves serious bodily harm.
The threat must be imminent, and the person defending themselves or their property must believe

that the use of deadly force is the only way to protect themselves or their property from harm.



o Example: If an intruder enters your house with a weapon and threatens your life, you can use deadly force

to defend both your life and property.

Section 39: Right to Private Defense of Property Against Theft, Robbery, and Housebreaking

e Definition: This section extends the right to defend property against specific erimes such as theft, robbery,
and housebreaking. However, the defense must be reasonable, and deadly force 1s only allowed when there
is an immediate threat to life.

o Key Points:

o The use of force to prevent theft, robbery, or housebreaking is justified if it is reasonable and
proportional to the threat.
o Deadly force is not justified solely for the protection of property unless the threat to life is present.

o Example: If someone attempts to rob you at gunpoint, you may defend yourself using reasonable force,

including deadly force if you believe your life is in danger.

Section 40: Right to Private Defense When There is a Risk of Death or Grievous Hurt

o Definition: This section expands the right to private defense to situations where there is a risk of death or
serious bodily harm. In such cases, the person may use force to prevent the harm, including deadly force if
necessary.

e Key Points:

o The threat must be immediate, and the person must act in good faith to defend themselves or others
from serious harm.

o Ifthe person is reasonably facing a grave threat, they may use force that results in death if no other
option exists.

o Example: If someone tries to attack you with a knife, and you fear for your life, you can use deadly force

(e.g., stabbing the attacker in self-defense) to protect yourself.



Section 41: When the Right to Private Defense Can be Extended to Defend a Third Party

e Definition: This section allows an individual to use the right to private defense not only to protect themselves
but also to defend others who are under threat. The use of force must be proportional to the threat faced by
the third party.

o Key Points:

o The defender has the same rights as if they were protecting their own bedy or property.
o If an individual sees someone else in immediate danger, they can intervene, but the force used must
be reasonable and proportionate to the threat.

o Example: If you witness an assault on another person, you may intervene and use reasonable force to protect

that person from harm, even if you are not directly threatened.

Section 42: Right to Private Defense When There is a Threat of Harm from Multiple Aggressors

o Definition: This section extends the right to private defense to situations where an individual faces harm from
multiple aggressors. The use of force must be proportional to the number of aggressors and the nature of the
threat.

¢ Key Points:

o When facing a group attack, the individual can use sufficient force to defend themselves, but it must
not exceed the necessary force required.

o The law permits self-defense against more than one attacker, but the force used must not be
excessive.

o Example: If a person is attacked by multiple individuals, they can use force to protect themselves, but the

force must not exceed what is needed to neutralize the threat.

Section 43: Limitations on the Right to Private Defense

e Definition: This section sets clear boundaries for when the right to private defense can be exercised. The
right to private defense only exists if there is an imminent threat, and it ends once the threat is neutralized
or no longer present.

o Key Points:



o The right to use force must be exercised immediately after the threat arises and only while the threat
continues.
o If the aggression stops, the right to private defense ceases, and any subsequent use of force is
considered unlawful.
o Example: If someone attacks you, and then ceases the attack and runs away, the right to private defense ends,

and you cannot pursue them and continue to use force.

Section 44: No Right to Private Defense Against Lawful Arrest

o Definition: This section denies the right to use force in self-defense when a person is being lawfully arrested
by an authorized person, such as a police officer. However, excessive force by the arresting officer could still
justify the use of self-defense.

o Key Points:

o The right to private defense does not apply if you are resisting a lawful arrest.
o Force can only be used in self-defense if the arresting person uses excessive or unlawful force.
o Example: If a police officer is arresting you according to the law, you cannot resist the arrest by using force.

However, if the officer uses excessive force during the arrest, you can defend yourself.
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