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Nikah (Muslim Marriage) 

i. Definition, Object, and Nature 

Definition: 

Nikah in Islam is a formal, legally binding marriage contract between a man and a woman. It is a sacred bond 

recognized both in religious and legal terms, emphasizing the mutual rights and responsibilities of both parties. The 

word "Nikah" itself means "to marry" or "to unite" in Arabic. 

• Legal Nature: In Islamic law, marriage (Nikah) is considered a contract (Aqd) rather than a sacrament, 

meaning that it is a legal agreement that can be dissolved under certain circumstances. This contract is meant 

to regulate the relationship between the couple and protect the rights of both parties, including the woman’s 

right to maintenance, security, and companionship. 

• Moral and Social Responsibility: Nikah is not just a social bond; it also carries moral duties, where both 

husband and wife have obligations to each other. The husband is generally expected to provide for the wife’s 

financial needs, and the wife is expected to maintain the family and household. 

In short, Nikah is a legally formalized, religiously sanctioned agreement that establishes the husband and wife as 

partners in various aspects of life. 

Object of Nikah: 

The primary purpose of Nikah is to: 

1. Establish a lawful relationship: The foremost aim of Nikah is to ensure that the relationship between the 

couple is legal and legitimate. This also includes the legitimacy of any children born to the couple, as children 

born within a lawful marriage are recognized as legitimate in the eyes of both society and religion. 

2. Promote peace and tranquility: Marriage in Islam is intended to create a peaceful and harmonious 

environment for the couple to live in. The Qur'an mentions that the relationship between a husband and wife 

should bring mutual comfort and peace. A peaceful marriage, therefore, acts as a foundation for a stable and 

harmonious society. 

3. Love and affection: Nikah is viewed as a means of establishing love and affection between the husband and 

wife. The Qur'an states that one of the purposes of marriage is to find love and mercy between partners ("And 

He it is who created from water a human being and made him a kinsman by blood and marriage; and your 

Lord is omnipotent" - Qur’an, 25:54). 



 

 

4. Family structure: Nikah is intended to be the foundation for the procreation and proper upbringing of 

children. Islam emphasizes the responsibility of both parents to raise children with love, discipline, and proper 

care, thus ensuring the preservation of family and societal values. 

5. Legal Protection for Both Parties: Nikah provides both the husband and wife with certain rights and legal 

protection. For example, the wife has the right to a dowry (Mahr), financial support during the marriage, and 

certain protections in case of divorce. Similarly, the husband also has rights over the wife, such as maintaining 

the dignity and respect of the marriage. 

6. Preservation of moral and social values: Marriage is seen as a means to preserve modesty and sexual 

morality. It helps to safeguard the personal dignity of the individuals involved and also ensures that children 

are born into a lawful and structured environment. 

Nature of Nikah: 

The nature of Nikah is that of a contract (Aqd), but one that is guided by religious principles and obligations. In 

Islamic jurisprudence, Nikah is more than just a social contract; it is seen as a bond that should promote mutual 

respect, affection, and loyalty between the husband and wife. The nature of this relationship is governed by Islamic 

rules and ethics, and the principles of justice, equality, and compassion must be upheld. 

1. Contractual Nature: 

o Aqd (Contract): Nikah is considered a contractual agreement between two consenting parties—one 

who offers marriage (Ijab) and one who accepts it (Qubul). This agreement can only be made if both 

parties give their consent freely, and it must be accompanied by the terms agreed upon in Islam, such 

as the dowry (Mahr), witnesses, and the proper conditions for the marriage. 

o Obligations and Rights: As a contract, both parties have defined rights and obligations toward each 

other. For example, the husband is obligated to provide maintenance (Nafaqa) for his wife, while the 

wife is expected to maintain loyalty and fulfill marital duties, including sexual rights, as agreed upon 

in Islamic law. 

2. Lifelong Commitment (Unless Dissolved): 

o While Nikah is intended to be a lifelong bond, it is not absolute, as it can be dissolved under certain 

conditions (e.g., through divorce, talaq, or annulment). The bond is strong, with clear guidelines for 

the responsibilities and obligations of both the husband and wife. However, Islam acknowledges that 

in some cases, the marriage may need to be dissolved, especially in cases of abuse or incompatibility. 

o The dissolution of Nikah is governed by specific rules, and any divorce or separation must follow 

Islamic legal principles to protect the rights of both parties. 



 

 

3. Mutual Consent: 

o The most fundamental aspect of Nikah is mutual consent. Both parties must agree to the marriage, 

and the wife must give her consent without coercion or duress. This highlights the importance of 

respecting the autonomy and will of the woman in choosing her spouse. 

4. Mahr (Dowry): 

o An essential element of Nikah is the Mahr, which is a financial gift given by the husband to the wife 

as part of the marriage contract. Mahr is a right of the wife and is a symbol of the husband's 

commitment to the marriage. The amount of Mahr can vary depending on the social and economic 

status of the parties, but it must be agreed upon at the time of the marriage. 

5. Religious Significance: 

o Nikah holds deep religious significance. It is not just a social contract but also a sacred bond that is 

blessed by Allah. It is considered a spiritual and moral commitment that binds the couple together in 

a partnership designed to help them grow spiritually, emotionally, and socially. 

6. Rights and Responsibilities: 

o In Islam, marriage comes with specific rights and responsibilities that both parties must fulfill. For 

example, the husband is entitled to financial support from the wife in cases of extreme hardship, and 

the wife has the right to be treated with kindness, respect, and honor. 

o The relationship is not one of ownership, but one of cooperation and mutual benefit, where both 

parties work toward the well-being of the family. 

In essence, the nature of Nikah in Islam is a balance between legal obligations, moral duties, and emotional 

commitment. It is both a personal bond between two individuals and a broader social institution meant to promote 

stability, love, and moral behavior in society. 

Essentials for Validity of Nikah 

In Islam, the validity of a Nikah (marriage) depends on certain essential conditions that must be met for the marriage 

to be considered legally and religiously binding. These essentials ensure that the marriage is entered into freely, with 

respect to both parties’ rights and responsibilities. Below are the key essentials for the validity of Nikah: 

 



 

 

1. Offer (Ijab) and Acceptance (Qubul) 

• Offer (Ijab): The marriage contract begins with the offer (Ijab) made by one of the parties. Typically, the 

male party (the groom or his representative) proposes the marriage. This proposal must be clear and explicit, 

stating the intention to marry and the terms of the marriage. 

• Acceptance (Qubul): The other party (usually the bride) must accept the proposal (Qubul) explicitly and 

without any ambiguity. The acceptance should be made in the same sitting (or at most, within a short time 

frame) to ensure the marriage is valid. Acceptance should also be clear, indicating that the person agrees to 

enter into the marriage. 

• Mutual Consent: Both the offer and acceptance must be made voluntarily and without any force or coercion. 

Both parties must consent freely and willingly to the marriage, as consent is central to the legitimacy of the 

marriage in Islam. 

• Witnessing: The offer and acceptance must take place in the presence of at least two witnesses (typically 

male), who confirm that both parties have agreed to the marriage. Their role is to provide testimony in case 

of future disputes regarding the marriage. 

In summary, the mutual consent of both parties—through a clear offer and acceptance—is the cornerstone of a valid 

Nikah. The marriage is considered invalid if either party has not given full, voluntary, and informed consent. 

 

2. Mahr (Dower) 

• Definition of Mahr: Mahr (also referred to as the dowry) is a compulsory gift or sum of money that the 

husband gives to the wife as part of the marriage contract. The Mahr is the wife's exclusive right, and it is 

meant to symbolize respect, security, and a commitment from the husband. 

• Nature of Mahr: The Mahr is a symbol of the husband’s commitment to the marriage and his financial 

responsibility toward his wife. It is a right of the wife and is not meant to be a burden but a token of respect. 

The amount of Mahr can vary greatly depending on the social and economic status of the parties involved, 

and it is agreed upon before the marriage takes place. 

• Payment: Mahr can be paid in full at the time of the marriage, or it can be paid in installments. There is 

flexibility in terms of how Mahr is paid, but it must be specified clearly in the marriage contract. The wife 

has the right to demand it at any time. 



 

 

• Legal and Religious Significance: Islam views Mahr as the wife’s personal property, which the husband 

must provide as a token of his responsibility. The husband cannot take it back once it is given, and in the case 

of divorce, the wife is entitled to her full Mahr. 

Thus, the requirement of Mahr emphasizes the husband’s duty to provide for the wife, ensuring that the marriage is 

based on mutual respect, and it helps protect the financial interests of the wife. 

 

3. Witnesses 

• Requirement of Witnesses: In Islam, at least two witnesses are required to validate the Nikah. The presence 

of witnesses ensures transparency in the marriage process and helps to prevent any future disputes or 

accusations regarding the marriage. Their testimony is important in confirming the authenticity of the 

contract. 

• Eligibility of Witnesses: 

o Muslim: The witnesses must be Muslim, as Islamic law governs the marriage contract. 

o Male Witnesses: At least two male witnesses are required in Islamic tradition. Alternatively, if two 

male witnesses are not available, one male and two female witnesses can be allowed. This ensures 

that the marriage is publicly acknowledged, and the terms of the contract are known to the community. 

• Role of Witnesses: The witnesses are not expected to intervene in the marriage but to confirm that the 

marriage has taken place. Their presence protects both parties and ensures that the contract is made in 

accordance with Islamic law. They may be called upon if there is ever a dispute over the validity of the 

marriage. 

Thus, the requirement of witnesses serves to provide evidence of the marriage, affirming that the union has been 

entered into lawfully and with full consent. 

 

4. Eligibility of the Parties 

For the Nikah to be valid, both parties (the bride and the groom) must meet certain eligibility criteria: 

1. Sound Mind: 



 

 

o Both parties must be of sound mind and able to understand the nature of the marriage contract. Any 

individual who is mentally incapacitated or unable to understand the terms of the marriage cannot 

validly enter into Nikah. 

2. Legal Age of Marriage: 

o Both parties must have reached the legal age for marriage. The exact age may vary based on the legal 

framework in different countries or regions, but Islamic law generally expects individuals to be mature 

enough to understand the responsibilities of marriage. In many countries, the legal age of marriage is 

set to ensure that the parties can make a mature decision. 

3. Free from Prohibited Degrees of Relationship: 

o The couple must not be closely related by blood or marriage. Islam prohibits certain close relatives 

from marrying each other (such as siblings, parents and children, and others specified in Islamic law). 

This is to maintain social and moral order and to prevent incest. 

4. No Existing Marriage: 

o A person cannot enter into Nikah if they are already married to another spouse, except in the case 

where divorce or death has legally dissolved the previous marriage. If one party is already married 

and has not yet completed the dissolution of the previous marriage, the Nikah will not be valid. 

5. Free from Legal Hindrances: 

o There must be no legal or religious barriers to the marriage. For example, a woman who is in her 

waiting period (iddah) after divorce or widowhood cannot remarry until the iddah is completed. 

Similarly, individuals who are in the middle of a temporary marriage (Muta) or who are not Muslim 

cannot marry under the Islamic marriage contract. 

In essence, the parties to the marriage must be legally competent, mentally sound, and free from any familial, legal, 

or religious restrictions for the Nikah to be valid. 

 

Kinds of Nikah 

In Islamic law, marriage (Nikah) can take different forms, each with its own set of conditions, rights, and 

responsibilities. The following are some of the well-known kinds of Nikah: 

 



 

 

1. Nikah al-Misyar 

• Definition: Nikah al-Misyar is a form of marriage in which both parties agree to live apart and may not have 

full conjugal rights. It is often considered a "convenience" marriage where the spouses do not live together 

permanently, and each may continue to live in their respective homes or locations. 

• Key Features: 

o Living Apart: The most significant characteristic of Nikah al-Misyar is that the couple may not reside 

together. They may have separate homes and may only meet occasionally. 

o Limited Conjugal Rights: The wife may not have the same level of conjugal rights (e.g., 

cohabitation, financial support, etc.) as in a regular Nikah. This type of marriage is typically entered 

into by individuals who may be unable to live together for practical reasons such as work, distance, 

or other personal factors. 

o Dowry (Mahr): Mahr is still obligatory, and the husband is required to pay it to the wife. 

o Divorce Rights: The woman retains the right to divorce, and the marriage can be dissolved at any 

time, especially if one of the parties is dissatisfied with the arrangement. 

• Legality and Cultural Perception: Although it is considered a valid form of marriage in some Islamic 

countries, it is often met with controversy. Some see it as an Islamic alternative to casual relationships or as 

a solution for people who want the benefits of marriage without cohabitation. Critics argue that it may 

undermine the sanctity of marriage. 

 

2. Nikah al-Mut'ah (Temporary Marriage) 

• Definition: Nikah al-Mut’ah is a temporary marriage, often referred to as "pleasure marriage," in which the 

husband and wife agree to be married for a fixed period of time. The duration of the marriage is agreed upon 

at the time of the contract and can range from a few hours to several years, after which the marriage 

automatically ends. 

• Key Features: 

o Fixed Duration: Unlike a permanent marriage, the marriage lasts for a fixed, pre-agreed period. At 

the end of this period, the marriage is automatically dissolved, and no further legal proceedings are 

required. 

o Mahr: A dowry (Mahr) is required, which is determined at the time of the contract. However, the 

amount of Mahr in a Mut'ah marriage is generally less than that of a permanent Nikah. 



 

 

o Rights and Responsibilities: The wife in a Nikah al-Mut'ah does not have all the rights of a wife in 

a permanent marriage (such as maintenance, inheritance rights, or the right to conjugal cohabitation). 

However, she is entitled to the agreed-upon Mahr and can seek her rights during the agreed time. 

o No Inheritance or Divorce Rights: The woman does not have inheritance rights from the husband, 

and there is no requirement for the husband to provide her with financial support, unlike in a 

permanent marriage. 

• Legality and Cultural Perception: Nikah al-Mut’ah is controversial and is only practiced by some Muslim 

sects, particularly Shia Muslims, while it is forbidden in Sunni Islam. Critics argue that it can lead to 

exploitation or be misused as a form of legalizing temporary sexual relationships. Supporters view it as a way 

to avoid illicit relationships or to cater to temporary social needs. 

 

3. Restitution of Conjugal Rights 

• Definition: Restitution of conjugal rights refers to a legal remedy available when one spouse fails to fulfill 

their marital obligations, such as cohabitation or providing maintenance. In such cases, the aggrieved spouse 

can approach a court to seek a formal order for the restitution of their marital rights. 

• Key Features: 

o Marital Obligations: In an Islamic marriage, both parties have specific obligations toward each other, 

including cohabitation, sexual relations, financial support, and the maintenance of mutual respect. 

When one party neglects these obligations, it can lead to a request for the restitution of conjugal rights. 

o Legal Action: If one spouse refuses to live with the other or fails to fulfill their duties, the aggrieved 

spouse can file a case in court requesting an order for the other party to resume fulfilling their 

obligations. This can include cohabitation, support, or sexual relations. 

o Court’s Role: If the court determines that the aggrieved party has legitimate grounds, it may issue an 

order directing the other spouse to fulfill their marital obligations. If the offending spouse still fails to 

comply, the court may grant other remedies, including divorce or compensation. 

o Islamic Law vs. Civil Law: In many countries, Islamic law and civil law offer different routes for 

resolving marital disputes. In Islamic legal systems, there may be religious courts that hear such 

matters, while in secular legal systems, civil courts may address these issues through family law. 

• Significance in Islamic Law: Restitution of conjugal rights is important because it emphasizes the mutual 

responsibilities of spouses. In Islam, marriage is not merely a contract but a partnership in which both parties 

must fulfill certain duties. If one party neglects these duties, the other party has the right to seek legal 

intervention. 



 

 

 

Distinction Between Nikah and Muta 

The key distinction between Nikah and Muta lies in the permanence, rights, and obligations of the marriage. Here 

is a detailed comparison: 

 

1. Duration 

• Nikah (Permanent Marriage): 

o Permanence: Nikah is a permanent marriage, meaning that it does not have an inherent end date. It 

is intended to last for the lifetime of the spouses, unless it is dissolved through divorce (Talaq) or 

annulled. 

o End of Marriage: The marriage ends through formal legal processes like divorce, death, or the wife's 

request (Khula). 

• Muta (Temporary Marriage): 

o Temporary: Muta is a temporary marriage that is defined by a fixed duration, agreed upon by both 

parties at the time of marriage. The marriage automatically ends after the specified period without the 

need for formal divorce. 

o End of Marriage: The marriage ends after the agreed period, and the parties do not need to go through 

a formal divorce process. 

 

2. Rights and Obligations 

• Nikah (Permanent Marriage): 

o Conjugal Rights: In a Nikah, both spouses have the right to live together, enjoy conjugal relations, 

and support each other emotionally, physically, and financially. 

o Maintenance and Support: The husband is obligated to financially support his wife, including 

providing shelter, food, and other basic needs. The wife has the right to seek maintenance in case of 

neglect. 

o Inheritance Rights: In a Nikah, the wife is entitled to inherit from her husband (and vice versa, 

depending on the circumstances), as per Islamic inheritance laws. 



 

 

o Mutual Responsibilities: Both spouses are responsible for fulfilling the marital duties, including 

companionship, care, and affection. 

• Muta (Temporary Marriage): 

o Conjugal Rights: Muta allows the parties to engage in sexual relations during the temporary 

marriage, but the relationship is limited to the agreed period, and other marital duties are not as 

comprehensive as in a Nikah. 

o Limited Support: The husband may not be obligated to provide ongoing financial support or 

maintenance beyond the Mahr (dowry), which is agreed upon at the time of marriage. 

o No Inheritance Rights: The wife in a Muta marriage does not have inheritance rights from the 

husband, and neither does the husband inherit from the wife, as the marriage is temporary in nature. 

o Limited Responsibilities: The marriage does not bind the parties to long-term responsibilities, such 

as providing care, affection, or maintaining a home together. 

 

3. Legal Status and Acceptance 

• Nikah (Permanent Marriage): 

o Universally Accepted: Nikah is the standard form of marriage in Islam and is universally accepted 

among both Sunni and Shia Muslims. 

o Religious and Legal Recognition: Nikah is legally recognized by Islamic law and is considered the 

proper and formal institution of marriage. It provides full legal and social rights to both parties. 

• Muta (Temporary Marriage): 

o Sectarian Practice: Muta is primarily practiced by Shia Muslims and is not accepted by the majority 

Sunni Muslim community, who view it as a form of "pleasure marriage" that lacks the sanctity and 

permanence of a traditional marriage. 

o Controversial: While legal in some countries and accepted in certain sects, Muta is often 

controversial and criticized for its temporary nature and potential for exploitation. It is not recognized 

by most Islamic legal systems in Sunni-majority countries. 

 

4. Mahr (Dowry) 

• Nikah (Permanent Marriage): 



 

 

o Mahr (Dowry): In a Nikah, the husband is required to give the wife a Mahr (dowry), which is her 

right. This is a permanent financial obligation and must be agreed upon before the marriage contract 

is completed. It serves as a sign of respect and commitment from the husband. 

• Muta (Temporary Marriage): 

o Mahr (Dowry): Similar to Nikah, Muta also requires the husband to give a Mahr (dowry) to the wife. 

However, the amount of Mahr in a Muta marriage is typically smaller, and the marriage itself is for a 

limited period, so the Mahr is often seen as a one-time payment for the duration of the marriage. 

 

5. Social and Cultural Acceptance 

• Nikah (Permanent Marriage): 

o Socially Esteemed: Nikah is highly valued in Islamic society as the legitimate form of marriage. It is 

the foundation of family life and regarded as a sacred bond between the husband and wife. 

o Cultural Importance: In many cultures, Nikah is celebrated with elaborate ceremonies and is a 

significant social event. It establishes long-term familial and social ties. 

• Muta (Temporary Marriage): 

o Social Stigma: In many societies, Muta is viewed with suspicion and is often seen as controversial. 

It does not carry the same social weight or respect as Nikah and may be frowned upon in certain 

cultural contexts. 

o Limited Acceptance: Muta is accepted within certain Shia communities, but it is not widely practiced 

or recognized outside of these sects, and it faces legal and social challenges in many Muslim-majority 

countries. 

 

Summary of Differences 

Aspect Nikah (Permanent Marriage) Muta (Temporary Marriage) 

Duration Permanent, lifelong marriage Temporary, with a fixed end date 

Conjugal Rights 
Full conjugal rights, including cohabitation, 

support, and intimacy 
Limited conjugal rights for the agreed period 

Maintenance 
Husband must provide financial and material 

support 

Limited financial support, may not include 

long-term maintenance 



 

 

Aspect Nikah (Permanent Marriage) Muta (Temporary Marriage) 

Inheritance 
Wife has inheritance rights from husband 

(and vice versa) 
No inheritance rights for wife or husband 

Acceptance Universally accepted in Islam 
Accepted primarily by Shia Muslims, 

controversial in Sunni Islam 

Mahr (Dowry) 
Required, amount agreed upon before 

marriage 
Required, but generally a smaller amount 

Social and Cultural 

Impact 

Considered the foundation of Islamic family 

life, highly respected 

Socially stigmatized in many cultures, limited 

acceptance 

 

Introduction to Talaq 

Talaq is the term used for divorce in Islamic law, representing the formal method by which a husband can dissolve 

a marriage. Talaq is considered a significant and serious step, reflecting the Quranic principle that, though 

permissible, divorce should be a last resort after all efforts at reconciliation have failed. Here’s a detailed explanation 

of Talaq, its conditions, and modes: 

1. Definition and Purpose of Talaq: 

o Definition: Talaq is derived from an Arabic word meaning "to release" or "to repudiate." In the 

context of marriage, Talaq is the act by which a husband formally ends the marital relationship. 

o Purpose: The primary purpose of Talaq is to give both spouses a way to exit a marriage if it becomes 

unworkable or if the relationship no longer serves its intended purpose. In Islam, marriage is highly 

encouraged and divorce is discouraged; however, divorce is allowed when living together is 

untenable. 

2. Legal Basis in Islamic Law: 

o Quranic Guidance: The Quran provides clear instructions regarding divorce, emphasizing patience, 

fairness, and ensuring that the rights of both parties are respected. For example, Surah Al-Baqarah 

(2:229-232) discusses the process and implications of divorce, urging caution and responsibility. 

o Muslim Personal Law (Shariat) Application Act, 1937: In India, Muslim divorce proceedings are 

governed by the Shariat Act, which stipulates that personal matters such as marriage and divorce are 

managed according to Islamic laws and customs. 



 

 

3. The Husband’s Prerogative: 

o Under traditional Islamic law, the right to pronounce Talaq typically rests with the husband, who is 

seen as the family’s provider and protector. However, this right is not absolute and is subject to specific 

rules and ethical considerations. 

o While the husband has the unilateral right to initiate Talaq, this power is balanced by guidelines meant 

to prevent misuse or impulsive decisions. Additionally, women in Islam also have means to seek 

divorce (such as Khula and Mubara’at) if the marriage is unsatisfactory. 

 

Conditions for Talaq 

To ensure that Talaq is conducted fairly and thoughtfully, Islamic law lays down specific conditions that must be 

fulfilled for it to be valid and legally binding: 

1. Voluntary Pronouncement: 

o Consent: The husband must pronounce Talaq of his own free will, without any external pressure or 

coercion. Forced pronouncements are not considered valid in Islamic law. 

o Clear Intent: The pronouncement should reflect a genuine desire to end the marriage. If a husband 

pronounces Talaq impulsively, under anger or intoxication, the validity can be questioned under 

certain interpretations of Islamic jurisprudence. 

2. No Coercion or Duress: 

o It is critical that the husband is not acting under threat, intimidation, or compulsion. If coercion is 

present, the divorce may be deemed invalid since it does not reflect the husband's true intentions. 

3. Timing of Pronouncement: 

o Wife’s Menstrual Cycle: Islamic law restricts the husband from pronouncing Talaq while his wife is 

menstruating. This rule is intended to ensure that the husband does not act out of frustration or 

emotional response. 

o No Intercourse Before Talaq in a “Pure” State: If the wife is not menstruating, it is recommended 

that the couple refrain from intercourse before the pronouncement. This condition ensures that if the 

wife is pregnant, her rights and the rights of the unborn child are protected. 

o Iddah Period (Waiting Period): After Talaq is pronounced, the wife must observe a waiting period 

called "Iddah," usually lasting three menstrual cycles. The Iddah period allows for the possibility of 

reconciliation and ensures that the wife is not pregnant. During this time, the husband and wife may 

reconcile and resume the marriage without the need for a new contract. 



 

 

 

Modes of Talaq 

Islamic law prescribes different modes of Talaq, each with distinct conditions and procedures: 

1. Talaq-i-Ahsan (Most Approved): 

o Description: Talaq-i-Ahsan is the most recommended and respected form of divorce. In this mode, 

the husband pronounces Talaq once, and the couple then observes the Iddah period. 

o Reconciliation Opportunity: If the couple reconciles during the Iddah period, the marriage is 

considered resumed without the need for a new contract. 

o Finality: If the Iddah period ends without reconciliation, the divorce becomes final and irrevocable. 

However, this form of Talaq allows ample time for reconsideration, making it the preferred method 

in Islam. 

2. Talaq-i-Hasan (Approved): 

o Description: Talaq-i-Hasan is a step-by-step form of Talaq where the husband pronounces Talaq three 

times, with a waiting period between each pronouncement. 

o Pronouncement Cycle: The husband must pronounce Talaq once, wait through an Iddah period, 

pronounce Talaq again if no reconciliation is reached, and repeat this process a third time. 

o Finality: After the third pronouncement, the divorce becomes final and irrevocable. Like Talaq-i-

Ahsan, Talaq-i-Hasan allows for contemplation and reconciliation before the marriage ends 

permanently. 

3. Talaq-i-Biddat (Triple Talaq or Instant Divorce): 

o Description: Talaq-i-Biddat, also known as triple Talaq, involves the husband pronouncing Talaq 

three times in one sitting. This immediately dissolves the marriage without an Iddah period. 

o Controversy: Talaq-i-Biddat has been highly controversial and is considered by many scholars to be 

an unapproved form of Talaq. Many countries, including India (through the 2019 Triple Talaq Law), 

have legally banned it. 

o Immediate Dissolution: Talaq-i-Biddat does not allow for reconciliation during an Iddah period, 

making it a harsh and abrupt form of divorce that is generally discouraged in Islamic teachings. 

4. Ila (Oath of Abstinence): 

o Description: In Ila, the husband takes an oath to abstain from conjugal relations with his wife for a 

specified period. If he upholds the oath for four months or more, the marriage may be considered 

dissolved. 



 

 

o Purpose: Ila serves as a means for the husband to reflect on the marriage. If the husband resumes 

relations with his wife before the period ends, the marriage continues. 

5. Zihar (Injurious Assimilation): 

o Description: Zihar is a form of Talaq where the husband compares his wife to a forbidden relative 

(e.g., “You are like my mother’s back”), intending to signify separation. 

o Legal Process: To finalize Zihar, the husband must atone by fasting, feeding the poor, or freeing a 

slave before resuming relations with his wife. Failure to atone results in a separation. 

6. Talaq-ul-Tafweez (Delegated Talaq): 

o Description: In Talaq-ul-Tafweez, the husband delegates the right of Talaq to his wife or a third party, 

allowing them to initiate divorce under certain conditions. This arrangement is usually stipulated in 

the marriage contract. 

o Empowerment of Wife: Talaq-ul-Tafweez gives the wife agency in ending the marriage, often in 

cases where the husband fails in his marital responsibilities. 

7. Khula (Divorce at the Wife’s Request): 

o Description: Khula is the process by which a wife can seek a divorce, typically by offering 

compensation (such as returning her Mahr) to the husband. 

o Mutual Consent: Khula requires the husband’s consent and often occurs when the wife feels she 

cannot fulfill her duties in the marriage. 

8. Mubarat (Mutual Agreement): 

o Description: Mubarat is a mutual separation where both husband and wife agree to end the marriage 

amicably. 

o Agreement: Both parties agree to dissolve the marriage without conflict, and it is finalized with the 

wife observing the Iddah period. 

9. Lian (Accusation of Adultery): 

o Description: If a husband accuses his wife of adultery without proof, the wife can seek divorce 

through Lian. Both partners swear oaths, and if the accusations are false, divorce is granted. 

o Judicial Oversight: Lian requires intervention by a judge or religious authority to verify the 

accusation. 

10. Faskh (Judicial Annulment): 

• Description: Faskh refers to the annulment of a marriage through judicial means, often due to serious marital 

issues like cruelty or failure to provide support. 

• Court Intervention: A wife may request Faskh in cases where the marriage becomes intolerable, and the 

court has the authority to annul it. 



 

 

Introduction: The Dissolution of Muslim Marriage Act, 1939 

The Dissolution of Muslim Marriage Act, 1939 was enacted to provide Muslim women with legal grounds to seek 

divorce under specific circumstances. This Act allows Muslim wives to dissolve their marriage through a legal 

process if their husbands fail to fulfill their marital obligations. Before this Act, Islamic law primarily vested the right 

to divorce with the husband, and the options for women to initiate divorce were limited. The Act thus serves as an 

essential tool for safeguarding the rights of Muslim women in marriage. 

The Muslim Women (Protection of Rights on Marriage) Act, 2019 is another significant law that addresses the 

practice of Talaq-e-Biddat (instant triple Talaq), making it illegal and punishable. While this 2019 Act protects 

women from sudden, unilateral divorces, the 1939 Act focuses on providing women with legal grounds for seeking 

a divorce when the marriage becomes untenable. 

 

Grounds for Dissolution of Marriage under the Dissolution of Muslim Marriage Act, 1939 

Under the Act, a wife may seek a dissolution of marriage on the following grounds: 

1. Cruelty: 

o If the husband is abusive, either physically or mentally, and subjects the wife to cruelty, the wife has 

a valid ground to seek divorce. Cruelty includes severe mistreatment, causing harm or humiliation, 

and behavior that endangers her physical or mental well-being. 

2. Desertion: 

o If the husband abandons the wife and has not provided support or shown any intention to return for a 

period of two years or more, she may seek a divorce on grounds of desertion. This provision protects 

women from neglect and abandonment by their husbands. 

3. Impotence or Inability to Consummate the Marriage: 

o If the husband is impotent or unable to consummate the marriage, the wife may seek a divorce. The 

inability to consummate the marriage is grounds for annulment as it is considered a failure of one of 

the essential purposes of marriage. 

4. Failure to Maintain the Wife: 

o If the husband fails to provide maintenance for the wife for a continuous period of two years, she 

may seek a divorce. Maintenance includes financial support, shelter, clothing, and other necessities. 

A husband's inability or refusal to fulfill this obligation gives the wife the right to dissolve the 

marriage. 



 

 

5. Conversion to Another Religion: 

o If the husband renounces Islam and converts to another religion, the wife can seek a dissolution of 

marriage. This is based on the Islamic principle that both spouses should share the same faith to 

maintain marital harmony. 

6. Mental Disorder or Incapacity: 

o If the husband suffers from a mental disorder, insanity, or incapacity that makes him unfit for 

marriage, the wife may apply for a divorce. This ground ensures that the wife is not obligated to stay 

in a marriage where the husband is incapable of fulfilling his marital duties due to mental incapacity. 

7. Additional Grounds: 

o The Act also provides that a wife may seek divorce if her husband has been missing or not heard from 

for four years or if he is imprisoned for seven years or more. Additionally, the wife may seek divorce 

if the marriage was arranged when she was a minor and she decides to repudiate it upon reaching 

maturity. 

 

Procedure for Dissolution of Marriage under the Act 

1. Filing a Petition: 

o The wife seeking a divorce under the Act must file a petition for dissolution of marriage in the Family 

Court or an equivalent legal body. She must specify the grounds for dissolution and provide 

supporting evidence, if available. 

2. Investigation by the Court: 

o The court will investigate the grounds presented in the petition to assess their validity. This 

investigation may involve examining evidence, interviewing witnesses, and verifying the claims made 

by the wife. 

3. Conciliation Efforts: 

o In some cases, the court may attempt to reconcile the couple before proceeding with the divorce. If 

reconciliation fails or is deemed inappropriate due to the circumstances, the court will proceed with 

the dissolution process. 

4. Issuance of Divorce Decree: 

o If the court finds that the conditions and grounds for dissolution are met, it will issue a decree of 

dissolution. This decree legally terminates the marriage, granting the wife the freedom to remarry, if 

she wishes, after observing the Iddah period. 

5. Observing the Iddah Period: 



 

 

o Following the decree, the wife must observe the Iddah period (a waiting period prescribed by Islamic 

law) before she can remarry. This period is generally three menstrual cycles or, if pregnant, until the 

birth of the child. The Iddah period is meant to respect religious customs and confirm any potential 

pregnancy. 

 

The Dissolution of Muslim Marriage Act, 1939, thus offers Muslim women specific grounds for seeking a legal 

separation and ensures that they have a recourse to end a marriage under unfavorable conditions. The Act upholds 

the principles of justice and equality by empowering Muslim women to exercise their right to divorce in 

circumstances where continuing the marriage would be detrimental to their well-being. 

Case Laws 

 

1. Shah Bano v. Union of India (1985): 

o This landmark case addressed the right of Muslim women to receive maintenance after divorce. Shah 

Bano, a 62-year-old woman, filed for maintenance from her husband under Section 125 of the Code 

of Criminal Procedure after he divorced her through Talaq. 

o The Supreme Court ruled in favor of Shah Bano, stating that Muslim women are entitled to 

maintenance under Section 125, which applies to all women, regardless of religion. 

o This case led to the enactment of the Muslim Women (Protection of Rights on Divorce) Act, 1986, 

which aimed to clarify the rights of divorced Muslim women. 

2. Danial Latifi v. Union of India (2001): 

o Following the Shah Bano case, the Muslim Women (Protection of Rights on Divorce) Act, 1986 

was introduced, stating that the husband's maintenance obligation extends only during the iddah 

(waiting) period. 

o In this case, the Supreme Court upheld the Act’s provisions but clarified that the husband is required 

to provide a reasonable and fair provision for the wife's future, ensuring her financial security post-

divorce. 

o The judgment reaffirmed that a husband’s responsibility is not limited to the iddah period, protecting 

Muslim women’s right to fair maintenance. 

3. Shamim Ara v. State of Uttar Pradesh (2002): 



 

 

o In this case, the Supreme Court ruled that Talaq must be pronounced in a manner consistent with 

Islamic law and could not be done arbitrarily or unilaterally without reason. 

o Shamim Ara argued that her husband’s arbitrary pronouncement of Talaq was invalid. The court 

upheld her stance, emphasizing that Talaq requires a justifiable reason and proper procedure, 

including attempts at reconciliation. 

o This judgment was pivotal in challenging the validity of triple Talaq (instant Talaq) and paved the 

way for future reforms. 

4. Zaheer Ahmed v. State of Rajasthan (2013): 

o This case reinforced the necessity of following proper Islamic procedures for divorce. The court ruled 

that Talaq could not be pronounced in an arbitrary or impulsive manner, requiring that certain steps 

be adhered to, including attempts at reconciliation. 

o The decision contributed to the invalidation of instant triple Talaq practices and highlighted the need 

for due process in divorce to protect women’s rights. 

These cases collectively highlight the evolution of legal protections for Muslim women concerning divorce and 

maintenance, ensuring their rights are recognized under both Islamic and Indian legal frameworks. 

 



 

 

 


